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The Commission met at three o’clock p. m. on the first day of 
February, and after making certain orders as to the printing of 
papers, the method of proceeding, etc., adjourned to meet at 
half-past ten o’clock the following day. 

On that day, the 3d of February, after certain preliminaries 
had been arranged, Representatives David Dudley Field and John 
Randolph Tucker, objectors on the part of the Tilden electors, 
and Representatives John A. Kasson and Geerge W. McCrary, 
objectors on the part of the Hayes electors, were heard at length. 
When the Commission met on Saturday morning, the 3d of 
February, Charles O’Connor, of New York, Jeremiah S. Black, 
of Pennsylvania; Richard T. Merrick, of Washington City; 
Ashbell Green, of New Jersey, and William C. Whitney, of New 
York, appeared as counsel in opposition to Certificate No. 1, and 
at the same time, William M. Evarts, of New York; E. W. 
Stoughton, of New York; Stanley Matthews, of Ohio, and 
Samuel Shellabarger, of Ohio, appeared as counsel in opposition 
to Certificates No. 2 and No. 3. 

After some discussion the Commission adopted a motion that 
counsel be allowed two hours on each side to discuss the question 
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meeting of the Virginia State Bar As- 


VOL. XXXVIII. 11 


XUM 
XUM 


162 38 AMERICAN LAW REVIEW. 


whether any evidence will be considered by the Commission that 
was not submitted to the two Houses by the President of the 
Senate, and, if so, what evidence can properly be considered, 
and also the question, What is the evidence now before the Com- 
mission? Upon further motion an additional hour was allowed 
to each side, and three counsel on each side were permitted to 
speak. Under that arrangement, Mr. Merrick was heard in 
support of objections to Certificate No. 1. He was followed by 
Judge Black on the same side. Mr. Matthews was then heard 
in support of the objections to Certificates No. 2 and No. 3. 
He was followed by Mr. Stoughton on the same side. The 
session of Monday, February 5th, was occupied by Mr. Evarts 
and Mr. O’Connor in making the concluding arguments for the 
two sides respectively. 

Mr. Evarts, although one of the ablest and most accomplished 
lawyers in the United States, was distinguished for his long and 
involved sentences in speech-making. On this occasion, while 
he was addressing the Commission, the venerable George Ban- 
croft, who sat near him, fell asleep in his chair, whereupon John 
Randolph Tucker, celebrated for his ready wit, turned to Mr. 
Jenks, of Pennsylvania, and, pointing to Mr. Bancroft, said: 
‘¢ History sleeps while fiction speaks.”’ 

The Commission met on Tuesday, February 6th, to deliberate 
upon the matters submitted. After a debate occupying the 
entire day, a motion was adopted to take the vote on the pending 
question not later than three o’clock on the next day. 

On Wednesday, February 7th, the hour of three o’clock having 
arrived, Mr. Commissioner Miller moved the adoption of the 
following order : — 

‘¢ That no evidence will be received or considered by the Com- 
mission which was not submitted to the joint convention of the 
two Houses by the President of the Senate with the different 
certificates, except such as related to the eligibility of F. C. 
Humphreys appointed elector.’’ 

The question on the adoption of the order was decided in the 
affirmative, the vote being, yeas 8, nays 7; those voting in the 
affirmative being Messrs. Bradley, Edmunds, Frelinghuysen, 
Garfield, Hoar, Miller, Morton and Strong; those voting in the 
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negative being Messrs. Abbott, Bayard, Clifford, Fields, Hunton, 
Payne and Thurman. 

It was also ordered by a vote of eight to seven that the Com- 
mission will receive evidence relating to the elegibility of F. C. 
Humphreys, one of the persons named in Certificate No. 1 as 
an elector, those voting in the affirmative being Messrs. Abbott, 
Bayard, Bradley, Clifford, Field, Hunton, Payne and Thurman, 
and those voting in the negative being Messrs. Edmonds, Frey- 
linghuysen, Garfield, Hoar, Miller, Morton and Strong. 

On Thursday, February 8, after hearing the testimony of 
witnesses as to the eligibility of F. C. Humphreys as an elector, 
the Commission listened to further argument addressed to them 
by Messrs. George Hoadly, of Ohio; Ashbell Green, of New 
Jersey, and Richard T. Merrick, of Washington, D.C., on be- 
half of the Tilden electors, and by Messrs. Samuel Shellabarger, 
of Ohio, and William M. Evarts, of New York, representing the 
Hayes electors. 

On Friday, February 9, the Commission proceeded to delib- 
erate with closed doors, and, after considerable debate, Mr. Com- 
missioner Edmunds offered a resolution for which Mr. Commis- 
sioner Hunton proposed the following as a substitute: ‘* That 
the electors named in Certificate No. 2, to wit, Wilkinson Call, 
J. E. Yonge, Robert Bullock and R. B. Hilton, are the four 
persons who were appointed electors by the State of Florida on 
the 7th day of November, 1876, and that their votes as certified 
in said certificate are the votes provided for by the Constitution 
of the United States.’’ 

The question being on the substitute, it was decided in the 
negative — yeas 7, nays 8; those voting in the affirmative being 
Messrs. Abbott, Bayard, Clifford, Field, Thurman, Payne and 
Hunton, and those voting in the negative being Messrs. Bradley, 
Edmunds, Freylinghuysen, Garfield, Hoar, Miller, Morton and 
Strong. Whereupon the resolution offered by Mr. Commis- 
sioner Edmunds was withdrawn, and Mr. Commissioner Garfield 
_ Offered the following :— 

‘* Resolved, That the four persons, to wit, Frederick C. Hum- 
phreys, Charles H. Pearce, William H. Holden, and Thomas W. 
Long were duly appointed electors of President and Vice-Presi- 
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dent for the State of Florida, and that the votes cast by the 
aforesaid four persons are the votes provided for by the Consti- 
tution of the United States.’’ 

The question being on the adoption of the resolution it was 
decided in the affirmative— yeas 8, nays 7; the Commission 
dividing as heretofore, eight Republicans and seven Democrats. 

On motion, Messrs. Edmunds, Bradley, and Miller, were ap- 
pointed a committee to draft the report of the action of the 
Commission, as required by law, which report was adopted and 
signed by the eight Republican members of the Commission, 
and transmitted to the President of the Senate and Speaker of 
the House of Representatives by the President of the Commis- 
sion. 

The two Houses having met in joint session on Saturday, 
February 10, and having received the decision of a majority 
of the Commission as to the electoral vote of the State of 
Florida, Mr. Representative Field submitted an objection to the 
decision and report, which objection was signed by himself and 
eleven other members of the House of Representatives, and by 
six Senators. The Senate then retired to its chamber, so that 
the two Houses might respectively consider the said objection. 

In the Senate, Senator Sherman submitted a resolution that 
the decision of the Commission upon the electoral vote of the 
State of Florida stand as the judgment of.the Senate, the 
objections made thereto to the contrary notwithstanding. It was 
» agreed to by a vote of yeas 44, nays 25, and the secretary was 
directed to notify the House of Representatives that the Senate 
was now ready to meet the House to resume the counting of the 
- electoral votes for President and Vice-President. 

On Monday, February 12, on motion of Representative 
Field the House of Representatives, by a vote of 168 yeas to 103 
nays, adopted a resolution that the counting of the electoral 
votes from the State of Florida shall not proceed in conformity 
to the decision of the Electoral Commission, but that the votes of 
Wilkinson Call, James E. Yonge, Robert B. Hilton, and Robert 
Bullock be counted as the votes of the State of Florida for Pres- 
ident and Vice-President of the United States. 

The two Houses again met on the same day in joint session, 
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and the presiding officer announced that the two Houses, not 
concurring in ordering otherwise,the decision of the Commission 
stood unreversed. Accordingly the four votes of Florida were 
counted for Mr. Hayes for President and for Mr. Wheeler for 
Vice-President. 

No objection being made to the certificates from the States of 
Georgia, Ulinois, Indiana, Iowa, Kansas and Kentucky, the votes 
of those States were announced by the tellers; Georgia, Indiana 
and Kentucky for Tilden and Hendricks, and Illinois, Iowa and 
Kansas for Hayes and Wheeler. 

When the State of Louisiana was reached, three certificates 
were presented, and objection having been made by several Sen- 
ators and Representatives, all the certificates and papers accom- 
panying them, together with the objections thereto, were sub- 
mitted to the Electoral Commission for its decision. At a 
meeting of the Commission on the same day it was announced 
that Mr. McDonald of the Senate and Mr. Jenks of the House of 
Representatives, would represent the objectors to the first and 
third certificates, and that the objectors to the second certificate 
would be represented by Mr. Howe, of the Senate, and Mr. 
Hurlbut, of the House ot Representatives. John A. Campbell, 
of Louisiana; Lyman Trumbull, of Illinois; Matt H. Carpenter, 
of Wisconsin; Richard T. Merrick, and Alexander Porter Morse, 
of Washington; George Hoadly, of Ohio, and Ashbell Green, 
of New Jersey, appeared as counsel in opposition to Certificates 
No. 1 and No. 3.. 

William M. Evarts, of New York; E. W. Stoughton, of New 
York; Stanley Matthews, of Ohio, and Samuel Shellabarger, of 
Ohio, appeared as counsel in opposition to Certificate No. 2. 

On Tuesday, February 13th, Senator McDonald and Represen- 
tative Jenks submitted argument in opposition to Certificates 
No. 1 and No. 3. They were followed by Representative Hurl- 
but and Senator Howe in support of the objections to Certifi- 
cate No. 2. Mr. Carpenter and Judge Trumbull were then heard 
as counsel for the Tilden electors upon the offer of proof and the 
merits. They were followed by Messrs. Stoughton, Shellabarger 
and Evarts as counsel for the Hayes electors, and the argument 
was concluded by Judge Campbell on behalf of the Tilden electors. 
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On Friday, February 16th, the Commission, having met pur- 

suant to adjournment, decided by a vote of eight to seven, the 
Republicans voting in the affirmative and the Democrats in the 
negative, that they would not receive testimony on the subject 
of the alleged fraud, and that the persons named as electors in 
Certificate No. 1 (Hayes electors) were the lawful electors of the 
State of Louisiana, and that their votes are the votes provided 
by the Constitution of the United States, and should be counted 
for President and Vice-President. In their report to the Presi- 
dent of the Senate they based their decision upon the ground 
that it is not competent, under the Constitution and the law, 
to go into evidence aliunde the papers opened by the President 
of the Senate in the presence of the two Houses of Congress, 
that other persons than those regularly certified to by the Gov- 
ernor of the State of Louisiana on, and according to the deter- 
mination and declaration of their appointment by the returning 
officers for electors in said State, prior to the time required for 
the performance of their duties, had been appointed electors, or” 
by counter-proof to show that they had not, or that the deter- 
mination of the State returning officers was not in accordance 
with the truth and the fact. They also decided that it is not 
competent to prove that any of the persons appointed as electors 
held an office of trust or profit in the United States at the time 
when they were appointed, or that they were ineligible under 
the laws of the State, or any other matters offered as proof 
aliunde the said certificates and papers. 

On Monday, February 17th, the Senate by a vote of forty-one 
to twenty-eight, accepted the decision of the Commission as to the 
electoral vote of Louisiana, and the House of Representatives, 
by a vote of one hundred and seventy-three to ninety-nine, 
refused to accept the same. The two Houses not concurring 
in a contrary opinion, the decision of the Commission stood, and 
the tellers announced that Louisiana cast eight votes for Hayes 
and Wheeler. 

The count then proceeded, and the votes of Maine and Massa- 
chusetts for Hayes and Wheeler, and Maryland for Tilden and 
Hendricks, were counted without objection. 

The vote of one elector in Michigan was objected to on the 
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ground that he had not been duly appointed, but the objection 
was overruled in both Houses. The votes of Minnesota and 
Nebraska for Hayesand Wheeler, and of Mississippi and Missouri 
for Tilden and Hendricks, were counted without objection. 
The vote of one elector in Nevada was objected to upon the 
ground that he had not been duly appointed, but the objection 
was overruled in both Houses. 

The count then proceeded, and the votes of New Hampshire 
and Ohio for Hayes and Wheeler, and of New Jersey, New York 
and North Carolina for Tilden and Hendricks, were counted 
without objection. 

When the State of Oregon was reached, two certificates were 
presented, Certificate No. 1, signed by W. H. Odell, J. W. Watts 
and John C. Cartwright (Hayes electors), showing that the 
Governor and Secretary of State had refused to deliver to them 
certified lists of the electors; that they had been delivered to 
E. A. Cronin, one of the Tilden electors, and that they had pro- 
cured from the Secretary of State certified copies of theabstract 
of the vote of the State of Oregon, showing that W. H. Odell 
and J. W. Watts had each received 15,206 votes and that J. C. 
Cartwright had received 15,204 and that E. A. Cronin, one of 
the Tilden electors, received 14,157 votes. It also showed that 
on a day fixed by the electors for a meeting of the electors the 
resignation of J. W. Watts as one of the electors was presented 
and accepted. Whereupon he was immediately, by the other 
two electors, chosen to fill the vacancy created by his own 
resignation. 

After they had thus organized they proceeded to cast the 
three votes of the State for Hayes and Wheeler. Certificate 
No. 2 was signed by the Governor and attested by the Secretary 
of State. It certified that W. H. Odell, John C. Cartwright 
and E. A. Cronin having received the highest number of votes 
cast for persons eligible under the Constitution of the United 
States to be appointed electors for President and Vice-President, 
are hereby declared duly elected electors, as aforesaid, for the 
State of Oregon. Accompanying the Governor’s certificate was 
a paper signed by E. A. Cronin, J. N.T. Miller and John Parker, 
certifying that on the 6th day!of December, 1876, E. A. Cronin, 
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Jno. C. Cartwright and W. H. Odell, duly appointed electors, 
as appears by the Governor’s certificate, convened at the seat 
of government for the purpose of discharging their duties as such 
electors; that thereupon John C. Cartwright and W. H. Odell 
refused to act as such electors; that upon said refusal J. N. T., 
Miller and John Parker were duly appointed electors to fill 
the vacancies caused by such refusal; and thereupon said elec- 
tors, E. A. Cronin, J. N. T. Miller and John Parker, proceeded 
te'vote by ballot for President and Vice-President; that upon 
the ballot so taken Rutherford B. Hayes received two votes and 
Samuel J. Tilden one vote for President, and that William A. 
Wheeler received two votes for Vice-President and Thomas A. 
Hendricks received one vote. It will be observed that the 
Governor issued a certificate to the persons whom he deemed 
to be eligible to appointment as electors. He did not consider 
J. W. Watts to be eligible, because he was, in the month of Feb- 
ruary, 1873, appointed postmaster at Lafayette, in the State 
of Oregon, and was duly commissioned aud qualified as such’ 
postmaster, that being an office of trust under the laws of the 
United States, and continued to act as such postmaster until 
after the 13th day of November, 1876, and was acting as such 
on the 7th day of November, 1876, when the Presidential electors 
were appointed. When Odell and Cartwright refused to recog- 
nize Cronin as an elector, and to act with him, he formally de- 
clared that there were two vacancies, and proceeded to fill them 
by the appointment of Miller and Parker. This incident created 
considerable merriment in Washington during the meeting of 
Congress. 

One gentleman facetiously remarked, ‘‘ Cronin is like Mel- 
chizedeck, King of Salem, without beginning of days or end- 
ing years. He organized all by himself, he transacted the 
business all by himself, and then adopted a resolution of thanks 
to himself for the able and impartial manner in which he had 
presided.”’ 

After objections had been presented in writing to each cer- 
tificate, Senator Kelly, of Oregon, and Representative Jenks, of 
Pennsylvania, appeared before the Commission to represent the 
objectors to Certificate No. 1, and Senator Mitchell, of Oregon 
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and Representative Lawrence, of Ohio, appeared to represent 
the objectors to Certificate No. 2. The following counsel also 
appeared : Richard T. Merrick, George Hoadly, Ashbell Green 
and Alexander Porter Moore in opposition to Certificate No. 1, 
and Wm. M. Evarts, E. W. Stoughton, Stanley Matthews and 
Samuel Shellabarger in opposition to Certificate No.2. Messrs. 
Hoadly and Merrick on one side, and Matthews and Evarts on 
the other, submitted elaborate arguments, after which the Com- 
mission decided by the usual vote of eight to seven that W. H. 
Odell, John C. Cartwright and J. W. Watts, the persons named 
as electors in Certificate No. 1, were the lawful electors of the 
State of Oregon, and that their votes are the votes provided for 
by the Constitution, and should be counted. 

In the Senate on February 24th it was resolved by a vote of 
forty-one to twenty-four that the decision of the Commission 
upon the electoral vote of the State of Oregon stand as the 
judgment of the Senate, the objections thereto to the contrary 
notwithstanding. 

The House of Representatives resolved on the same day, by 
a vote of one hundred and fifty-one to one hundred and six, 
that the vote purporting to be the electoral vote for President and 
Vice-President which was given by one J. W. Watts, claiming 
to be an elector for the State of Oregon, be not counted. Ata 
joint meeting the presiding officer announced that the two Houses 
not concurring otherwise, the decision of the Commission will 
stand unreversed, and accordingly the tellers announced the three 
votes of Oregon for Hayes and Wheeler. 

An objection was made to the certificate from the State of 
Pennsylvania upon the ground that Henry A. Boggs, one of the 
electors, was not duly appointed according to law. In the 
Senate a motion was adopted without division that the vote 
should be counted, and in the House of Representatives it was 
resolved by a vote of one hundred and thirty-five to one hun- 
dred and nineteen that the vote should not be counted. Ina 
joint meeting the presiding officer announced that the two 
Houses not concurring in an affirmative vote to reject, the vote 
of Pennsylvania would be counted, and accordingly the tellers 
announced that Pennsylvania cast twenty-nine votes for Hayes 
and Wheeler. 
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Objection having been made to the counting of the vote of the 
State of Rhode Island upon the ground that William S. Slater 
was not duly appointed according to law, the objection was over- 
ruled by the two Houses acting separately, and in a joint meeting 
the four votes of Rhode Island were counted for Hayes and 
Wheeler. 

On the 26th of February, Allen G. Thurman, having tendered 
his resignation as a member of the Commission, on account of 
physical disability, the Senate elected Mr. Francis Kernan, 
Senator from the State of New York, as a member of the Com- 
mission, to fill the place so made vacant. 

When the State of South Carolina was called, two certifi- 
cates were presented. Certificate No. 1 was signed by the 
Governor and Secretary of State, certifying that the Hayes 
electors had been duly chosen, and Certificate No. 2 was signed 
by the Tilden electors, certifying that they had been duly ap- 
pointed, as will appear by a proper examination of the regular 
returns of the managers of the election for the different precincts 
made to their respective Boards of County Canvassers, which 
do not sustain and are therefore opposed to the statement of 
votes given for electors in the several counties forwarded and 
certified to the State Board of Canvassers by the managers 
of election or Board of Canvassers in such counties. Certifi- 
cate No. 1 was objected to un the following grounds among 
others : — 

First. Because no legal election was held in the State of 
South Carolina for Presidential electors, the General Assembly 
of that State not having provided for the registration of the 
voters. 

Secondly. Because there was not existing in the State of 
South Carolina on the first day of January, 1876, nor at any 
time thereafter up to and including the 10th day of December, 
1876, a republican form of government such as is guaranteed 
by the Constitution to every State in the Union. 

Third. Because the Federal government, prior to and during 
the election on the 7th day of November, 1876, without author- 
‘ity of law, stationed in various parts of said State, at or near the 
polling places, detachments of the army of the United States, 
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by whose presence the full exercise of the right of suffrage was 
prevented, and by reason thereof no legal or fair election was or 
could be held. 

Fourth. Because at several polling places there were stationed 
deputy marshals of the United States, over one thousand in 
number, who so interfered with the full and free exercise of the 
right of suffrage that a fair election could not be and was not 
held. 

Certificate No. 2 was objected to chiefly upon the ground that 
the said papers have not annexed to them a certificate of the 
Governor, as required to be made and annexed by sections 136 
and 138 of the Revised Statutes of the United States. 

Representatives Hurd, of Ohio, and Cochrane, of Pennsyl- 
vania, appeared on behalf of the objectors to Certificate No. 1. 
Senator Christiancy, of Michigan, and Representative Lawrence, 
of Ohio, appeared on behalf of the objectors to Certificate No. 2. 
Mr. Montgomery Blair and Judge Black made argument as coun- 
sel for the objectors to Certificate No. 1, no. counsel appearing 
onthe other side. The address of Judge Black before the Com- 
mission attracted universal attention. It was regarded by all 
who heard it as a most remarkable specimen of fierce denuncia- 
tion, biting sarcasm and withering invective. After the argu- 
ment had been closed the Commission decided, by the usual 
vote of eight to seven, that the Hayes electors were duly ap- 
pointed and were the lawful electors of the State of South 
Carolina. 

On Wednesday, February 28th, the Senate resolved, by a vote 
of thirty-nine to twenty-two, that the decision of the Commis- 
_ sion on the vote of South Carolina stand as the judgment of 
the Senate. The House of Representatives resolved that the 
objections to the decision of the Commission upon the electoral 
vote or South Carolina be sustained, and that said vote be not 
counted. Whereupon the tellers announced the seven votes of 
that State for Hayes and Wheeler. 

The count then proceeded, and the votes of Tennessee and 
Texas were counted, without objection, for Tilden and Hendricks. 

After the objections to the vote of Henry R. Sollace, an elec- 
tor of the State of Vermont, had been overruled by the Senate 
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and sustained by the House, the five votes of the State were 
counted for Hayes and Wheeler. 

When Virginia and West Virginia were called, the eleven 
votes of the former and five votes of the latter were counted 
for Tilden and Hendricks. 

The certificate of the State of Wisconsin was next opened, 
and objection was made that Daniel L. Down, one of the elec- 
tors for the State, was constitutionally ineligible because he held 
the office of pension surgeon and of examining surgeon under 
the laws of the United States on the day of the presidential 
election and on the day he assumed to cast his vote as elector for 
the State of Wisconsin. This objection having been overruled © 
in the Senate and sustained in the House, the ten votes of Wis- 
consin were counted for Hayes and Wheeler. 

This concluded the count of the thirty-eight States, and the 
presiding officer, at four o’clock on Friday morning, March 24d, 
announced that Rutherford B. Hayes and William A. Wheeler 
had received 185 votes, and that Samuel J. Tilden and Thomas 
J. Hendricks had received 184 votes. Whereupon he declared 
that Rutherford B. Hayes and William A. Wheeler had been 
duly elected President and Vice-President of the United States 
for four years, commencing the 4th day of March, 1877. 

The counting of the electoral vote being completed and the 
result declared, the joint meeting of the two Houses was dis- 
solved, and the Senate retired to its chamber. After the retire- 
ment of the Senate, Joseph C. S. Blackburn spoke in the House 
of Representatives. In his exordium he said: — 

‘*Mr. Speaker, — The end has come. There is no longer a 
margin for argument, and manhood spurns the plea of mercy. | 
And yet there is a fitness in the hour that should not pass un- 
heeded. To-day is Friday. Upon that day the Savior of the 
world suffered crucifixion between two thieves. On this Friday 
constitutional government, justice, honesty, fair dealing, man- 
hood and decency suffered crucifixion among a number of 
thieves.”’ 

For several days preceding the declaration of the final result 
of the count, and as the 4th of March approached, there were 
scenes of disorder, excitement, uproar and confusion in the 
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House of Representatives, such as had never been witnessed 
before. The decision of the Commission was a bitter disappoint- 
ment to the Democratic members, and some of them determined, 
by fillibustering, to prevent the further execution of the count. 
They interposed dilatory motions. They fiercely denounced 
the Speaker for refusing to entertain them. They rushed up 
and down through the hall shaking their fists at those who 
opposed them. They shouted and raved and stormed like mad- 
men. But a large portion of the Democratic members, especially 
those from the South, declined to become parties to the revolu- 
tionary scheme. And a real man was at the helm to guide the 
ship of state through the stormy waters, while the. thunders 
rolled, the lightnings flashed and the wild winds blew. Samuel 
J. Randall, the Speaker, rose to the great emergency and proved 
himself to be fully equal to the occasion. It was evident that 
the man and the hour had met. Unawed by threats, unmoved 
by denunciations, cool and determined, with his strong features 
firmly set, he performed his duty with a lofty courage and an 
indomitable will that have never been surpassed, not even by 
himself, when, as leader’ of the Democratic minority in the 
Forty-Third Congress, he stood at his desk for seventy-two 
hours without rest or sleep, hurled back the assaults made by 
the champions of the Force Bill, and by his parliamentary skill 
and extraordinary powers of endurance secured the defeat of 
that wicked attempt to impose upon the people of the South 
an iniquitious measure, which would have destroyed their liber- 
ties and subjected them to the rule of the bayonet. 

In reviewing the proceedings of the Electoral Commission 
the impartial student cannot fail to note with pain and mortifi- 
cation the lamentable fact that upon the vital questions sub- 
mitted to them for decision they decided upon strictly party 
lines, eight Republicans voting one way and seven Democrats 
voting the other. 

Why was this? When we voted to create the Electoral Com- 
mission, we supposed, as we had aright to suppose, that in such 
an hour of public peril, inthe supreme moment of our destiny 
as a people, five Senators, five Representatives and five Judges, 
belonging to the most august tribunal upon earth, could be 
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found who would be capable of rising superior to all considera- 
tions of party, and deciding the great questions submitted to 
them like patriots and men, according to the Constitution and 
aws, in the fear of God, and in the spirit of the oath they were 
required to take. Far be it from me to impugn the motives 
of the honorable commissioners. Poor human nature is very 
weak, and it is charitable to presume that if they were influenced 
in their judgment by any party bias or prejudice, they were not 
conscious of it at the time. 

But still the humiliating fact remains, that upon every vital 
proposition they stood eight Republicans and seven Democrats. 

Mr. Justice Strong frankly admitted, in a letter addressed to 
Hon. George W. Jones, of Tennessee, bearing date February 
26, 1877, that he feared a great wrong had been done in the 
Louisiana case. Mr. Justice Bradley said that he had serious 
doubts in the Florida case, and that he had written and re- 
written several different opinions. 

In each case they had based the decisions upon the ground 
that evidence aliunde the Governor’s certificate could not be 
admitted by the Commission, which exercised such powers only 
as the two Houses of Congress possessed, and that the acts of 
a sovereign State, expressed through its regularly constituted 
authorities having jurisdiction of the matter, could not be 
inquired into by Congress. 

But it is worthy of note that not one of the Republican members 
of the Commission has attempted to explain the glaring incon- 
sistencies of their different rulings, In the Florida case they 
decided it was not competent to give any evidence aliunde the 
papers opened by the President of the Senate in the presence 
of the two Houses, to show that other persons than those regu- 
larly certified by the Governor had been appointed electors, or 
by counter-proof to show that they had not, and then they pro- 
ceeded to say, as to the objection made to eligibility of Hum- 
phreys, ‘‘ The Commission is of opinion that, without refer- 
ence to the question of the effect of the vote, and the ineligiblity 
of the elector, the evidence does not show that he held the office 
of Shipping Commissioner on the day theelectors were appointed.” 
In the first place, they decided that it would not be competent 
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to go into evidence aliunde the papers opened by the President 
of the Senate in the presence of the two Houses and, in the sec- 
ond place, they admitted, they did go into evidence aliunde to 
prove that Humphreys was not ineligible. 

In the Louisiana case they decided it was not competent to 
prove that any of such persons so appointed electors aforesaid 
held an office of trust or profit under the United States at the 
time when they were appointed, or that they were ineligible 
under the laws of the State, or any other matter offered to be 
proved aliunde the said certificates and papers. In other words, 
they decided that it made no difference whether the elector was 
rendered ineligible by the Constitution of the United States, 
or the State of Louisiana, his vote must be counted. This 
decision was made nothwithstanding section two, article two, 
of the Federal Constitution, which provides in express terms, 
that no ‘‘person holding an office of trust or profit under the 
United States shall be appointed an elector.’’ And the Consti- 
tution of Louisiana provides, that ‘‘ no person shall at the same 
time hold more than one office.’’ Two of the Louisiana electors 
held offices of trust and profit under the United States, and four 
of them were also officers of the State. 

In this connection it may be stated that during the count of 
the electoral vote in 1837 the question of the elegibility of 
' electors was considered by a Senate Committee, composed of 
Henry Clay, Silas Wright and Felix Grundy, who reported that : — 

‘¢ The committee are of opinion that the second section of the 
second article of the Constitution, which declares that no Sena- 
tor or Representative, or person holding an office of trust or 
profit, under the United States, shall beappointed an elector ought 
to be carried in its whole spirit into rigid execution. * * * 
This provision of the Constitution, it is believed, excludes and 
disqualifies deputy postmasters from appointment as electors, 
and the disqualification relates to the time of appointment, and 
that the resignation of the office of deputy postmaster, after his 
appointment as elector, would not entitle him to vote as elector 
under the Constitution.’’ 

In the Oregon case the Commission reversed their former 
technical ruling. In the Florida and Louisiana cases they held 
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that the persons regularly certified to by the Governor of the 
State, and according to the determination of their appointment 
by the returning officers, were the legal electors. They also 
held evidence aliunde the certification not competent. Under 
the laws of Oregon the Governor and the Secr .ary of State 
were the returning board. They certified that Odell, Cartwright 
and Cronin had been duly appointed electors, and yet the Com- 
mission went behind these certificates and received evidence 
showing that Watts had been duly appointed elector instead of 
Cronin. If they had adhered to the same ruling made in the 
Florida and Louisiana cases they would have been compelled to 
count one vote in the State of Oregon for Tilden and Hend- 
ricks, which would have given 185 votes, a majority of all the 
votes cast. But such a decision would have been altogether 
technical, and not in accordance with the very right of the case, 
inasmuch as the certified abstract of votes clearly showed that 
the State of Oregon had voted for the Hayes electors by a 
decisive majority. | 

The fundamental error of the Commission, in my humble opin- 
ion, was in refusing the offer of proof made by the counsel of the 
Tilden electors in the cases of Florida, Louisiana and South 
Carolina. In the case of Florida they offered to prove that the 
certificates of the Returning Board were in violation of the 
State law, that every department of the State government had 
declared them illegal, null and void, and that the people of 
Florida had, in the mode prescribed by law, appointed Tilden 
electors by a decisive majority. In the case of Louisiana they 
offered to prove that a fraudulent conspiracy had been entered 
into to count the vote for the Hayes electors, that the certifi- 
cate had been procured by bribery and forgery, that many 
thousands of votes for the Tilden electors had been illegally 
rejected by the Returning Board, that they had offered to sell 
the vote of the State, and that the Tilden electors had been 
appointed in the mode prescribed by law by at least eight thou- 
sand majority. In the case of South Carolina they offered to 
prove that there had been no registration of the voters; that 
at least three thousand illegal votes had been cast for the Hayes 
electors ; that in the October preceding the election large numbers 
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of United States soldiers had been sent into the State for the 
purpose of intimidating and overawing the voters; that said 
soldiers were stationed at and near the polls on election day; 
that their presence before and on the day of election interfered 
with the expression of the popular will and prevented a fair 
election; that deputy marshals were also stationed at the polls 
to prevent persons desiring to do so from voting the Democratic 
ticket, and that by reason of the lawlessness that existed in the 
county of Charleston alone the Republican electors serve a 
majority of about seven thousand votes. 

Notwithstanding the Democratic members of the Forty- 
fourth Congress have been severely criticised for voting to 
create the Electoral Commission, I have no hesitation in ex- 
pressing the opinion that with the lights before them, and under 
the circumstances by which they were surrounded, they acted 
wisely and patriotically. — 

A large majority of the Republican members of the two 
Houses of Congress, under the leadership of Senator Morton, 
asserted and maintained the doctrine that for the purpose of 
counting the electoral vote the President of the Senate was 
clothed with judicial functions, and that he alone had power 
under the Constitution to declare the result. 

Mr. Ferry, President pro tempore of the Senate, coincided in 
that view. It was well known that President Grant intended, 
with the aid of military force, if necessary, to induct into office 

as his successor the person declared by the President of the 
Senate to have been duly elected. — 

And again, when the bill creating the Electoral Commission 
was passed, it was generally understood that Mr. Justice 
Davis, of Illinois, would be selected as the fifth judge. The 
passage of the bill was vigorously opposed by some of the 
Republican leaders upon that ground. If he had been selected 
there would have been two Republican judges on the Commission, 
Messrs. Miller and Strong; two Democratic judges, Messrs. 
Clifford and Field, and one independent in politics, Mr. Justice 
Davis. Unfortunately, however, about the time of the passage 
of the Electoral Bill the Illinois Legislature elected Judge 
Davis to the ;United States Senate, and for that reason he 
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declined to serve as a member of the Commission, and Mr. 
Justice Bradley was selected. 

The result of the electoral count was a grievous disappoint. 
ment to the Democratic Representatives in Congress, because 
they fully believed that the Democratic candidates had been 
fairly elected by the American people, but, with some excep. 
tions, they resolved unhesitatingly that it was the dictate of 
wisdom, of policy, of manhood, of patriotism, and of honor, to 
stand by the compact into which they had deliberately entered, 
and to execute in good faith the law which was in a great part 
the creation of their own hands. The Electoral Bill was passed 
by Democratic votes. It was accepted by the country, not 
only as a peace measure, but as a Democratic measure. I 
submit that it would have been unfair, unjust, unwise, unmanly 
and unpatriotic to refuse to accord to the Republicans what 
as a party we would have unanimously demanded if the decision 
had been favorable to us and adverse to them. Besides, there 
was nothing whatever to be gained by resistance. The Demo- 
crats were absolutely powerless to make a successful fight. 
The Republicans had under their control the army, the navy 
and the treasury of the United States. The Democrats had no 
army, no navy, no commissariat, no treasury. In the event 
of a collision they would have been compelled to rely mainly 
upon volunteers from the South, that portion of the country 
which had not yet recovered from the ruinous and devastating 
effects of the war between the States, the greatest civil war 
known in the history of mankind. 

And again, we were given to understand by those who were 
nearest to Mr. Tilden that he was unalterably opposed to the 
employment of force. Mr. Abram S. Hewitt, the Chairman of — 
the National Democratic Committee, and the recognized spokes- 
man of the Democratic candidate, declared in the Democratic 
conference that Mr. Tilden would relinquish his claim to the 
presidency before he would consent that one drop of blood 
should be shed in support of that claim. Some people attribute 
his position in the great crisis to infirmity of health and natural 
timidity of disposition, but I prefer to believe that he was 
actuated by high and patriotic motives, and that he was willing 
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to put away ambition to save his country from the horrors of 
revolution. 

But although we lost the presidency, all was not lost. Before 
the completion of the count an important conference was held 
between Messrs. Charles Foster and Stanley Matthews, of Ohio, 
two prominent Republican leaders, and John B. Gordon, of 
Georgia, and John Young Brown of Kentucky, two prominent 
Democratic leaders. In that conference Messrs. Foster and 
Matthews gave written assurances, from their knowledge of 
the views of Mr. Hayes, that he would adopt such a line of policy 
as would give to the people of Louisiana and South Carolina 
the right to control their own affairs in their own way. While 
it cannot be said that a bargain was made, there was a tacit 
understanding as binding between gentlemen as a written com- 
_ pact. The Southern Representatives as a general rule observed it 
by refusing to obstruct the further execution of the count, and 
Mr. Hayes, a gentleman of some excellent traits, observed it by 
withdrawing the Federal troops, and by recognizing the Demo- 
cratic governments of Louisiana and South Carolina, thus restor- 
ing to the proud-spirited but unarmed and defenseless people of 
those two Commonwealths the blessings of home rule and honest 
administration. 

In any other country such a question as that decided by the 
Electoral Commission would have been submitted to the arbit- 
rament of the sword. Whatever may be thought of the right- 
eousness of that decision, it is a matter of sincere congratulation 
that the American people were willing to abide by it because 
it had been rendered in accordance with the law, which under 
our system is universally recognized as the supreme power in 
the land. 

Before closing it may be a matter of interest to refer to an 
incident connected with the formation of the Electoral Com- 
mission. It having been intimated to the Virginia delegation 
in Congress by members of the Democratic caucus that our 
State might be honored with a place on the Commission, pro- 
vided we could agree on a candidate to be presented, we were 
unable to decide between Eppa Hunton and John Randolph 
Tucker. Whereupon it was determined that the matter should 
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be determined by lot. Benjamin H. Hill, of Georgia, one of 
the most brilliant orators and statesmen whom it has ever been 
my good fortune to meet, held the straws, and Hunton was the 
winner. Mr. Tucker rendered valuable and conspicuous service 
as one of the Representatives of the Tilden electors before the 
Commission, and fully sustained his great reputation as a learned 
lawyer and eloquent advocate. Gweneral Hunton, as a member 
of the Commission, dignified and adorned the high station by 
his admirable judicial temper, and delivered opinions in the 
Florida, Louisiana, Oregon, and South Carolina cases which 
will long stand as monuments to his wisdom, learning and 
patriotism. 


It will thus be seen that in this as in every great crisis of the 
country’s history the sons of the Old Dominion proved thenm- 
selves, in every respect, worthy of her hereditary renown and her 
pristine glory. 
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NATIONAL SUPERVISION OF INSURANCE AND 
PAUL v. VIRGINIA. 


In an article published in the issue of the Baltimore Under- 
writer, Dec. 5, 1900, the writer maintained that the decision 
in Paul v. Virginia,! that insurance is not commerce, was mere 
dictum, and hence not a necessary ingredient for the judgment 
which the court made in that case. This conclusion was based ; 
upon the contention that at the time of the decision in Paul’s 
case, the accepted doctrine of the Supreme Court was that the 
States had the power to regulate commerce in the absence of 
any legislation by Congress; that as Congress had not acted, it 
was competent for the State to do so, and hence, even if insur- 
ance had been held to be commerce, the judgment of the court 
must have been the same. 

The truth of this contention is denied by Case and Com- 
ment.2 They say that at the time of that decision the States 
did not possess the power to regulate commerce in the absence 
of legislation by Congress; that the power of the State could 
reach only such subjects as were purely local, or were mere aids 
or instruments of commerce; that subjects national in their 
nature were withdrawn from the States by the constitutional 
grant per se; and that the absence of any action by Congress 
was equivalent to a declaration that commerce should be free. 
This, they say, is the rule which may be traced through the 
early decisions and finally settled in Cooley v. Board of Wardens.* 

If there are no other grounds than those discussed in my 
former article upon which to rest the conclusion that the decis- 
ion in Paul’s case was dictim; and if the argument of Case and 
Comment be sound (and it is the best answer that can be made), 
then it must be acknowledged that the writer is in error. But 
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there are other grounds, glanced at in the former article, upon 
which the conclusion I have reached may safely be rested; and 
also I think it can be shown that the position of Case and Com- 
ment cannot be maintained. 

Before proceeding toexamine the argument of Case and Com- 
ment, it may be observed, as stated by it, that the writer does 
not deny that the Supreme Court is now fully committed to the 
doctrine, that the non-exercise by Congress of the power to 
regulate commerce is equivalent to the declaration that such com- 
merce shall be free from any restrictions. This is undoubtedly 
the rule finally settled by Leisy v. Hardin.! And I allude to it 
' here because it will appear in what I have to say that Leisy v. 
Hardin furnishes the most striking proof of the truth of what I 
have contended for, that at the time of the decision in Paul’s 
case the accepted doctrine, of the court was that the power of 
the States to regulate commerce was not excluded by the consti- . 
tutional grant per se. j 

It is to be observed that the question upon which the conten- 
tion I make arises has never been presented so as to admit of 
any but two, and only two, directly opposing views. No third 
view is possible, or at least defensible. I do not overlook the 
fact that, if the language merely of Justice Curtis in Cooley’s 
case is to be regarded, countenance is given to a third view of 
the question. But of this later. It will be found, therefore, 
that in every case in which the judgment made has involved a 
determination of that question, one or the other view has and 
must have prevailed. 

Prior to the decision in Paul v. Virginia, the principal cases 
in which the question was presented were: Gibbons v. Ogden,’ 
Brown v. Maryland,’ Black Bird Creek case,t New York ». 
Miln,® License cases,® Passenger cases,’ and Cooley v. Board 
of Wardens.’ During the period intervening between Gib- 
bons v. Ogden an! Paul v. Virginia, the question was pre- 
sented and more or less discussed both at the bar and on the 
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bench in a number of other cases. It is unnecessary, however, 
to notice them here as I think none of them were of a decisive 
character, and besides the cases mentioned sufficiently and clearly 
show the trend of view in the court. 

Gibbons v. Ogden was the first case in which the question 
was presented and, as is well known, was most elaborately dis- 
cussed, especially at the bar. But the question did not arise 
for decision, because Congress had acted; Chief Justice Mar- 
shall saying that: ‘* The sole question is, can a State regulate 
commerce with foreign nations and among the States while 
Congress is regulating it?’’ The next case was Brown v. Mary- 
land. The question in this case being in the same predicament 
as in Gibbons v. Ogden, was left undecided because Congress 
had acted upon the subject. 

The next case, Wilson v. Black Bird Creek, was the first in 
which the judgment reached by the court involved a decision of 
the question. Certain laws of Delaware were drawn in question 
as repugnant to the Federal Constitution, because a dam erected 
in virtue of those laws across a navigable stream obstructed com- 
merce. In this case there was no law of Congress on the sub- 
ject, and Chief Justice Marshall said the law of Delaware could 
not ‘‘be considered as repugnant to the power to regulate 
commerce in its dormant state.’’ That is, the constitutional 
grant per se did not exclude this power of the States. 

Next came New York v. Miln. In this case the laws of New 
York drawn in question were held to be mere police regulations 
and not regulations of commerce, so that the question under 
discussion was not presented for decision. 

The next, and undoubtedly the most important decision 
which the court made up to that time, was Pierce v. New Hamp- 
shire.1 This case involved a purely interstate transaction, regu- 
lated by the laws of New Hampshire and untouched by the laws 
of Congress. The laws of New Hampshire were sustained as 
constitutional, though considered by the majority of the court 
to be commercial regulations; and solely upon the ground that 
the States had the power to regulate commerce in the absence of 
any action by Congress. 


1 License cases. 


. 
XUM 


184 38 AMERICAN LAW REVIEW. 


The Passenger cases followed, in which laws of New York - 
and Massachusetts, not substantially different from those drawn 
in question in the Miln case, were held to be unconstitutional by 
a majority of the court. The laws involved in this case — laws 
requiring the payment of a certain per capita tax by the master 
of a vessel upon his passengers —were held to be commercial 
regulations, and as such beyond the power of the State to 
make. But it is to be observed that the real ground upon 
which the majority decided these cases was, as stated by Mr. 
Justice Wayne in his separate opinion referring to Justice 
Catron’s opinion, ‘‘ that the acts of Massachusetts and New 
York are tax or revenue acts upon the commerce of the United 
States, as that commerce has been regulated by the legislation 
of Congress and by treaty stipulations; that the power to regu- 
late commerce, having been acted upon by Congress, indicates 
how far the power is to be exercised for the United States.’’ So 
that while the arguments, as Justice Wayne observed, used by 
some of the justices, pointed to the exclusive doctrine, the judg- — 
ment was not made to rest upon it. 

It will be noted that in only two of the above cases did the 
judgment reached actually involve a determination of the ques- 
tion; that is in Black Bird Creek case and Pierce v. New 
‘Hampshire, and both pronounced in favor of the non-exclusive 
doctrine. 

As will be observed, I have rather stated the course of treat- 
ment which the question received in the above cases than 
entered upon a full discussion of them. The latter course the 
space allotted me in this article would not permit. Nor have I 
thought it necessary. The most minute examination of those 
cases could only show the correctness of what I have stated the 
results of them to be. . This being so, Case and Comment is — 
clearly wrong in stating that: ‘* The rule that may be traced 
through those early decisions with the least inconsistency on the 
part of the court is, that the power of the States to interfere 
with commerce in the absence of any regulation by Congress is 
limited to matters that are local in their nature or operation, or 
that constitute mere aids, means or instruments of commerce.”’ 
Nor do I think that notwithstanding the language used by 
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Justice Curtis in Cooley v. Board of Wardens, any such rule 
was adjudged in that case. 

The controlling question presented for decision in Cooley’s 
case was whether or not the pilotage laws of Pennsylvania were 
commercial regulations; and if so, were they within the power 
of the State to enact, Congress not having legislated upon the 
subject. The court held those laws to be regulations of com-. 
merce, but within the power of the State. This was the precise 
question determined, and the judgment made necessarily in- 
volved the decision that the constitutional grant per se did not 
exclude power in the States to regulate commerce. It is true 
that in the language of the prevailing opinion, it is said that: 
‘‘ Whatever subjects of this power are in their nature national, 
or admit only of one uniform system, or plan of regulation, 
may justly be said to be of such a nature as to require exclusive 
regulation by Congress.’’ But obviously this language is very 
much broader than the decision. Besides the doctrine it an- 
nounces is really overthrown by the decision in Leisy v. Hardin. 
That is, Cooley v. Board of Wardens allows to the States 
a concurrent power with Congress over such subjects of foreign 
and interstate commerce as are capable of local regulation, while 
Leisy v. Hardin very plainly holds that legislation by the States 
is forbidden by the Constitution per se upon every subject com- 
prehended within the grant to Congress under the commerce 
clause, and that those subjects upon which the States may legis- 
late are something entirely different from those included within 
the grant to Congress. But this leads to a discussion somewhat 
beside my present purpose. I may add, however, that Leisy v. 
Hardin holds the germ of what must be, the writer believes, a 
. further and the final development of the law upon this all-im- 
portant question, viz., that those subjects affecting interstate 
and foreign commerce upon which it is acknowledged the States 
may legislate, were not withdrawn from the States by the com- 
merce clause; and that the power of Congress to legislate upon 
such subjects is not drawn from its power to regulate foreign 
and interstate, but must rest on its power ‘‘ to make all laws 
which shall be necessary and proper for carrying into execu- 
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tion’’ its power to regulate commerce with foreign nations and 
among the several States. 

That the decision in the case under discussion maintained the 
non-exclusive doctrine is clearly evidenced by the fact that Chief 
Justice Taney and Justice Catron concurred in it. Both main- 
tained that doctrine in Pierce v. New Hampshire, and the Chief 
Justice especially was the most. conspicuous exponent of the 
doctrine who sat in the court. And it is not to be supposed that 
those justices would have concurred in the decision if they did 
not understand it to maintain views uniformly and consistently 
held by them. But whatever of doubt there may be as to the 
real import of the decision by reason of the language employed 
by Justice Curtis is set at rest absolutely by the dissenting 
opinion of Justices McLean and Wayne. 

It is there said: ‘‘ That a State may regulate foreign com- 
merce, or commerce among the States, is a doctrine which has 
been advanced by individual judges; but never before, I believe, 
has such a power been sanctioned by the decision of this court. 
In this case the power to regulate pilots is admitted to belong to 
the commercial power of Congress; and yet it is held that a 
State by virtue of its inherent power, may regulate the subject 
until such regulation shall be annulled by Congress. This is 
the principle established by this decision. Its language is 
guarded in order to apply the decision only to the case before 
the court. But such restriction can never operate so as to 
render the principle inapplicable to other cases. And it is in 
this light that the decision is chiefly to be regretted.’’ And 
Justices McLean and Wayne certainly participated in the dis- 
cussions in conference, and must have been acquainted with the 
views held by the majority and could hardly be mistaken as 
to what that majority, intended to and did decide. And un- 
questionably they pronounced in favor of the power of the States 
to regulate foreign and interstate commerce in the absence of 
legislation by Congress. And such was the rule when Paul v. 
Virginia came to the court. 

I have adverted to Leisy v. Hardin.! In that case Pierce v. 
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New Hampshire was expressly overruled; and the decision in 
Pierce v. New Hampshire was rested on the ground that the 
States had the power to regulate commerce in the absence of 
legislation by Congress. Of course it cannot be supposed that 
the court would engage in the solemn farce of overruling a deci- 
sion that was not law. And if Pierce v. New Hampshire was 
the law in 1881 when Leisy v. Hardin came to the court, it 
must have been the law in 1868, when the decision in Paul v. 
Virginia was made. 

But there is still other support for the contention I have made. 
In Paul v. Virginia, one of the questions, indeed the chief ques- 
tion, decided was that a foreign corporation had no right to go 
into another State, except upon such terms as that State might 
choose to impose. In support of the decision upon this point, 
Justice Field expended the burden of his reasoning and citation 
of authority. This power in the State to exclude a foreign cor- 
poration, or admit it, as it might choose, at that time ac- 
knowledged neither limitation nor exception. It is obvious, 
therefore, that the character of the business in which such a 
corporation was engaged, could not be a material subject of in- 
quiry ; and a decision upon it, however valuable, as the opinion 
of the learned justice who uttered it, could not possibly be an 
ingredient for the judgment. And, therefore, I do not see how 
the conclusion can be avoided, that the decision that insurance 
is not commerce, was merely judicial dictum. 

But it is said that: ‘* Even if the declaration of the court in 
Paul v. Virginia were a mere dictum for the reason al- 
leged * * * the subsequent decisions that followed this 
case were certainly rendered after the court had fully and ex- 
plicitly committed itself to the doctrine that the non-exercise by 
Congress of the power to regulate interstate commerce is equiv- 
alent to a declaration that such commerce shall be free from any 
restrictions. It makes little difference, therefore, whether the 
case of Paul v. Virginia is binding authority, or not.’ 

There is great apparent force in this argument. And it would 
be difficult, though I conceive not impossible of answer, if the 
only question were, whether or not insurance be commerce? 
But it must be remembered, that the chief question, the question 
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upon which the importance of all that I have said depends, is 
whether or not Congress possesses the power to regulate the 
business of insurance. And upon this question it certainly can- 
not be proven that even Hooper v. California,! is a precedent, 
There is another, and the real character, in which that decision 
and all the preceding ones, are to be justly considered. And in 
the remainder of this article, I shall attempt to state briefly the 
true character in which those decisions should be viewed with 
reference to the principal question. 

But first, even viewing those decisions as precedents, a con- 
sideration suggests itself that deserves notice, and weighs 
heavily against that branch of Case and Comment’s argu- 
ment now under examination. 

The gist of that argument is that, grant the infirmity in Paul 
v. Virginia, still it is cured by the decisions rendered after the 
exclusive doctrine was settled by the court. 

Now it is obvious that that argument which proves the deci- 
sion of my question to be dictum, should, if addressed to the 
court in which the decision was made, move that court to ex- 
clude such question from its deliberations for the purpose of 
decision. If then the argument had been made to the court in 
Paul v. Virginia, that the character of the business engaged in 
by the insurance companies was not a proper subject of inquiry, 
for the reasons above stated, it is just to suppose that the court 
would have admitted the force of the argument, and left the 
question untouched; or, have made a different decision on the 
question of the power of a State to exclude a foreign corpora- 
tion at its will, and also have overruled Pierce v. New Hamp- 
shire, and declared in favor of the exclusive doctrine. 
The former supposition is repelled by the very decision 
that was made not to speak of the attitude of Jus- 
tice Field on the question, as shown by his dissent- 
ing opinion in the Pensacola Telegraph Company case, some 
years later; and any one acquainted with the history of the 
development of the law on the question of the exclusiveness of 
the constitutional grant per se, will, I think, readily acknowledge 
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the latter supposition to be extremely improbable. We would 
thus have had no ‘ Paul and Virginia.’’ And it is something 
more solid than fancy to suppose that if there had been no 
‘Paul v. Virginia,’’ the question of whether insurance is com- 
merce, if there ever should be such a question, might have had 
an essentially different career. And particularly when it is con- 
sidered that the doctrines developed by Leisy v. Hardin were the 
result of slow growth; when the greater reach of Federal power 
under the commerce clause, and its more intimate influence, not 
alone upon national commerce, but even upon the local com- 
merce of the States, which in late years has been so generally 
acknowledged, is considered, it cannot be denied but that when 
the question of whether insurance be commerce or not finally 
reached the court, it would be under vastly different aspects. 
Certainly its alliance with questions of Congressional power 
under the commerce clause would have thrown a very different 
light upon it, and there is the strongest reason to suppose that 
probably a different determination would have been reached; a 
determination in any event resulting from a vastly wider range 
of discussion both at the bar and upon the bench; and sanc- 
tioned by a course of reasoning wanting in Paul v. Virginia and 
subsequent cases, but almost universally found conducting the 
court to all its great judgments. And I say this with that pro- 
found respect for that great tribunal which all, and especially 
those who have studied its history, and the great work of the 
men who sat in it, must ever feel. 

It may be answered, that this is all pure speculation. Grant 
_it. But it is just speculation; and just speculation has its 
legitimate office in the discussion of all great unsettled questions. 
And this brings me to the remainder of what I have to say. 

Now there is no view to be taken of Paul v. Virginia or the 
subsequent cases decided upon its authority, that can settle the 
question of national regulation of insurance, or the power of 
Congress to enact some such measure. Those decisions are not 
adjudications either limiting or defining the power of Congress 
under the commerce clause. They do not even purport to be. 
This being so, then the most that can be claimed for them is 
that they furnish an argument against the power of Congress to 
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enact some measure of national regulation. And this is the 
true character in which those decisions are to be viewed. The 
very most they prove is that insurance is not commerce. And 
it has been seen that even upon that proposition, they are most 
unsatisfactory. Upon the principal question, it seems to me 
they prove nothing. It is true a conclusive effect has been 
attributed to them upon the question of the power of Congress. 
They have been called ‘‘ the barrier against national regulation 
of insurance.’’ But such a position cannot possibly be main- 
tained. 

To throw this argument against national regulation into the 
form of a syllogism will prove a short-handed method of expos- 
ing the utter fallacy of it. And reduced to that form it stands 
thus: Congress has the power to regulate commerce with 
foreign nations and among the several States. Insurance is not 
commerce, nor is the contract of insurance an instrumentality 
of commerce; therefore Congress has not the power to regulate 
insurance. Here the admonition contained in Macaulay’s ob- ° 
servation: ‘* That a fallacy may lurk in a syllogism as well as 
in a metaphor ’’ may well be heeded. 

Now if the argument under examination be sound at all, it 
must be sound in the formI have stated it. And I think I have 
stated it fully and fairly. Stated in the form of a syllogism, 
it will be found to be wholly bad. 

. Before proceeding to examine the argument as thus stated, it 
must be observed that it is not fairly stated by those who use it 
against national regulation. Clearly the major proposition 
should affirm of the power of Congress all that the Constitution 
grants it. This manifestly it does not do. It should read: 
Congress possesses the power to regulate commerce with foreign 
nations and among the several States, and to make all laws 
which shall be necessary and proper to carry this power into 
execution. Not that the addition of this second clause to the 
major is needed to vindicate the principal criticism which I shall 
visit upon the argument as I have stated it, but it is an essential 
part of the whole truth to be predicated of the power of Con- 
gress. And while, as I said, not necessary to the exposition of 
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the vice in the argument, it will serve to bring it into clearer 
view. 

Syllogistically stated, the argument against national regula- 
tion violates one of the fundamental canons of logic —of 
sound reasoning. That is, that the middle term must be ‘ dis- 
tributed’’ in either premise. Or, rejecting merely terms of 
logic, the middle term must contain every element necessary for 
a correct deduction. Or, to state it still differently, the middle 
term in the major must show that the conclusion sought is not 
contained in it; or in the minor proposition, it must be sufficient 
to take the conclusion out of the major proposition. These 
principles, I think, cannot be denied. 

The middle term obviously is the regulation of commerce 
with foreign nations and among the several States, and the 
making of all laws necessary and proper for that purpose. Now 
clearly this language expressly, or by necessary implication, 
neither contains nor excludes the idea of regulating the business 
of insurance. The major proposition, therefore, may contain 
the idea of regulating the business of insurance, so far as that 
proposition informs us. The business of insurance may be 
commerce; or the regulation of it may be a proper and neces- 
sary law to carry some regulation of commerce into execution. 
As I say, the major gives us no information either directly or 
inferentially. If then the conclusion sought be a correct deduc- 
tion from the premises, it must be because of the information 
given us by the minor proposition. In other words, it must affirm 
of the business of insurance, that it is of such a nature and char- 
acter as not to be possibly comprehended within the regulating 
power affirmed of Congress in the major proposition. This I 
think it fails to do. 

It does affirm that insurance is not commerce. But this 
is not enough. If the argument stood as I first stated it, 
without including in the major the 18th clause of the 8th 
section of article 1, and the minor proposition affirmed only 
that insurance is not commerce, still it would contain its 
original vice. For obviously the subject-matter of the argu- 
ment is of such a character as really requires the middle 
term to be ‘‘ distributed’’ in the major premise. The effort is 
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to take a certain subject out of the regulating power of Con- 
gress. No argument can successfully do this which does not 
start from a premise which contains everything that the Consti- 
tution places within the reach of that power. It is very clear, 
therefore, that even if the minor proposition affirmed only that 
insurance is not commerce, the conclusion drawn from the orig- 
inal premises leaving out clause 18, section 8, article 1, would 
be wholly bad, and solely because of the absence of that clause 
from the major. And including that clause does not help the 
argument. Because while the statement in the minor that 
insurance is not commerce, would syllogistically take the con- 
clusion out of the first branch of the major, it would not out of 
the second branch of that proposition. For clearly the regula- 
tion of insurance might still be a law necessary and proper for 
the regulation of commerce. 

But I have said that the addition of clause 18, section 8, 
article 1, is not necessary to vindicate the criticism I am mak- 
ing on the argument. And this is so because of the second ~ 
fact affirmed in the minor proposition, that the contract of 
insurance is not an instrumentality of commerce. This by the 
plainest and most irresistible inference admits that if the con- 
tract of insurance were an instrumentality of commerce it would 
be within the regulating power of Congress. But instrumen- 
talities of commerce are not within the express terms of the 
grant. Therefore, some subjects not within the express terms 
of the grant are yet within the regulating power of Congress. 
But if one subject may be thus comprehended may not another? 
But what others? The minor proposition gives us no informa- 
tion. It neither affirms nor denies. Nor does it furnish any 
necessary implications. Though insurance is not commerce, 
nor the contract of insurance an instrumentality thereof, still it 
may bear such relation to commerce, or be in some way inci- 
dental thereto as to bring it within the regulating power of 
Congress: Congress may possess the power to declare in- 
surance to be commerce, or the contract of insurance an 
instrumentality thereof, or the business itself an aid to com- 
merce, and so regulate it under the implied power admitted in _ 
the argument. Not one of these hypotheses is negatived by 
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the minor proposition. As I say, it leaves us wholly un- 
informed. And not only the conclusion sought, but no conclu- 
sion whatever can be deduced from the premises. 

And this, it seems to me, disposes not only of the conclusive- 
ness of the argument against national regulation, but of the 
argument itself, so far as that argument is drawn from Paul v. 
Virginia and subsequent cases. 

But even if there were any force in the argument I have been 
considering, it is absolutely repelled by the legislation of Con- 
gress pronounced by the Supreme Court in at least three in- 
stances to be a constitutional exercise of the commercial power. 
I allude to U. S. v. Coombs,! and White’s Bank v. Smith,’ and 
the lottery ticket case just recently decided. The trade-mark 
legislation of Congress also furnishes the strongest analogies. 

But as I have already transcended the reasonable limits of this 
article, I shall not enter upon a discussion of the above cases, or 
attempt to draw the deductions, or point out the analogies they 
furnish in favor of national regulation of insurance. Besides 
the effort here is not so much to prove that that power resides 
in Congress, but only to show that the argument against it, so far 
as it is drawn from Paulv. Virginia and subsequent cases is met 
on every side by the most complete refutation. 

However, it must be acknowledged that if the views I have ex- 
pressed are correct, a very strong argument is made in favor of 
national regulation of insurance. And if that were my whole 
purpose, and space permitted, there are other trains of reasoning 
to be entered upon that it seems to me would safely conduct the 
mind to the conclusion that such power does reside in Congress. 


Joun W. WaALsH. 
CuicaGo, ILL. 


1 12 Peters, 72. 27 Wall. 646. 
VOL. XXXVII. 
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IS CONGRESS A CONSERVATOR OF THE PUBLIC 
MORALS? 


In a paper entitled ‘* Three Constitutional Questions,”’ ‘read 
by Mr. Alfred Russell before the Michigan State Bar Associa- 
tion, and published in the July-August, 1903, issue of the 
AmericaN Law Review, the case of Champion v. Ames,! re- 
cently decided by the national Supreme Court, is very clearly 
digested and interestingly commented upon. 

Mr. Russell, in concluding his review of that case, states it as 
his belief that ‘* the profession will generally approve the result 
of the case, because the decision is based upon a power expressly 
granted by the Constitution.”’ As one of the ‘‘ profession,” - 
the writer desires to express his dissent from that statement; 
and in so doing ventures the assertion that the result of the case 
will be disapproved by a great many, and for the very reason 
given by Mr. Russell for its approval — that it is based upon a 
power expressly given by the Constitution. 

Briefly stated, the decision in this case is to the effect that 
lottery tickets are articles of commerce, and that their transport- 
ation from State to State by common carrier is interstate com- 
merce, which Congress, under the power to regulate, may 
prohibit. 

Let us consider the decision thus made and see if it is really 
in accord with prior decisions of the Supreme Court involving 
such questions as: What is an article of commerce? What is 
the scope of the commerce power? What is the effect of the 
commerce clause ’’ upon the States’ police power? 

First. In the light of prior decisions of the court can a lottery 
ticket be said to be an ** article of commerce? ”’ 

As to what constitutes ‘‘ commerce’’ within the meaning of 
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the Constitution, there is no longer any doubt. The statement 
that the term ‘* comprehends every species of commercial inter- 
course’’! has been accepted in every case wherein the question 
has arisen. That the power granted by Art. I., Sec. 8, Cl. 3, 
includes the regulation of the instrumentalities by which com- 
merce is carried on, cannot now be questioned. 

When, however, the question is as to whether a particular 
thing is to be designated an article of commerce — an ‘* article 
belonging to commerce,’’ and so within the power of Congress, 
difficulty is often encountered. Certain things in common use, 
and which are the subject of barter and sale, present no diffi- 
culty; their commercial character is obvious and is settled by 
the usages of the commercial world ; ? but where other consider- 
ations enter, the determination is not always so easy. The de- 
cisions of the Supreme Court upon this very question, however, 
cover such a diversity of articles, that in almost every new in- 
stance they furnish at least an analogy upon which to base a 
decision. 

The decisions of the Supreme Court that furnish the closest 
analogy for the decision of this question as applied to lottery 
tickets, would seem to be those relating to contracts of insur- 
ance; but by a majority of one, the Supreme Court, in the case 
we are considering, refused to recognize any closeness in the 
analogy. 

Is it not closer than would appear from the leading opinion; 
would not a little more inquiry into the attributes of a lottery 
ticket have shown a peculiar similarity between such a ticket 
and a policy of insurance? 

In order to discover this similarity, all considerations of public 
policy and of the moral aspect of the question must be excluded, 
It would be interesting to study the development of sentiment 
regarding the business of insurance, and to inquire how far in- 
surance, especially life and marine insurance, partakes of the 
character of gambling, and therein resembles gambling by lot- 
tery, but this can have no place in the discussion. 


1 Chief Justice Marshall in Gibbons 2 Bowman v. Railway Co., 125U.8. 
». Ogden, 9 Wheat. 195. 501. 
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In the early case of Paul v. Virginia,! the Supreme Court 
established a rule that has ever since been adhered to, viz., 
that the issuing of a policy of insurance is not a transaction of 
commerce; that the policy is not an article of commerce; and 
that it is not an interstate transaction, although the parties re- 
side in different States. The reasoning upon which the con- 
clusion as to the nature of a policy is based is very concisely 
stated in Hooper v. California.? There the court lays down a 
rule which may be applied in every case in which this question is 
raised. It is said: ‘* They are not subjects of trade and barter as 
something having an existence and value independent of the 
parties to them.’’ In other words, intrinsic value would seem 
to be the criterion. 

Why is not this language applicable as well to a lottery ticket? 
Is a lottery ticket subject to trade and barter as something hav- 
ing an existence and value independent of the parties to it? 
The value of an insurance policy is independent of the paper it- 
self and rests upon the assurance of the company issuing it that” 
it stands ready with its capital to pay to the holder a certain 
sum of money upon the happening of a certain contingency. 
In what else does the value of a lottery ticket consist? It con- 
tains, as does the insurance policy, a promise to pay upon the 
happening of a contingency, that contingency being the coinci- 
dence of the number of the ticket with a number to be drawn 
from a wheel at a future day. Value is imparted to the ticket 
by the capital of the company operating the lottery. The con- 
tingency is as likely to happen (at least theoretically) in the one 
case as in the other, and so long as that possibility continues; 
so long do the policy and the lottery ticket have the value im- 
parted to them by the parties issuing them. When, by the 
terms of the contracts, the obligation to pay is terminated, the 
paper evidences of the contracts are simply paper, of no value 
whatever. 

An illustration will emphasize the distinction made by the 
language quoted. A cask of liquor or a case of cigarettes is the 
subject of barter and trade and has an existence and value inde- 


1 8 Wall. 182. 2 155 U. S. 653. 
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pendent of the parties to the trade. This value, doubtful in the 
eyes of many, to be sure, is nevertheless in an economic sense 
intrinsic, and not dependent in the least upon the personality or 
financial ability of the seller or the purchaser; and it is this that 
makes the article a legitimate subject of commerce. 

The question of negotiability of lottery tickets as compared 
with that of insurance policies, is of no consequence in deter- 
mining this question. A lottery ticket may be good in any 
hands; but so is a policy of insurance, if the insurer is notified 
and certain formal requisites showing a transfer of interest are 
complied with. 

‘Nor is the question of legal obligation to pay upon the hap- 
pening of the contingency material to the analogy. The holder 
of a lottery ticket and the holder of an insurance policy prob- 
ably both believe that they will be paid upon the conditions 
stated in their respective contracts and therein lies the value to 
them. If the legality of the contract were the criterion, where 
would the line be drawn with respect to insurance policies? 
The universality of the rule that a wager policy is unenforce- 
able— that an insurable interest is necessary to the validity of a 
contract of insurance, is sufficient to remind us that all insurance 
policies are not legally enforceable. If legality is to be the test 
of the value of a lottery ticket, a value coming from a source 
outside of the ticket itself, the same test must be applied in the 
‘ease of an insurance policy. 

In the cases in which the Supreme Court was called upon to 
determine the commercial character of the business of insurance, 
the validity of State laws regulating or excluding foreign in- 
surance corporations was involved.!. In Hooper v. California, 
after setting out the general rule as to the power of the States 
to regulate or exclude foreign corporations, it is said: ‘* While 
there are exceptions to this rule, they embrace only cases where 
a corporation created by one State rests its right to engage in 
business upon the Federal nature of its business, —as for in- 


1 Paul v. Virginia, 8 Wall. 188; U.S. 118; Hooper v. Cal., 155 U. S. 
Ducat v. Chicago, 10 Wall. 415; Liv- 658; N. Y. Life Ins. Co. v. Cravens, 
erpool Ins. Co. v. Mass., 10 Wall. 178 U. 8. 401. 
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stance * * * where it is necessarily an instrumentality of 
interstate commerce, or its business constitutes such commerce, 
and is therefore subject to the particular power of Congress,’ 
The court, having found that an insurance corporation was not 
an instrumentality of interstate commerce, and that its business 
did not constitute such commerce, necessarily held that such 
corporations were not within the exception stated and could be 
excluded by State legislation. 

Chief Justice Fuller in his dissent asks: ‘* If a State should 
create a corporation to engage in the business of lotteries, could 
it enter another State, which prohibited lotteries, on the ground 
that lottery tickets were the subjects of commerce? On the 
other hand, could Congress compel a State to admit lottery 
matter within it contrary to its own laws? ”’ 

No case can be found in which the right of the State to ex- 
clude lottery corporations was involved; but the case of Cohens 
v. Virginia, is of interest in this connection as showing the early . 
attitude of the Supreme Court with reference to lotteries. There 
it was held that a corporation authorized by Congress to conduct 
a lottery could not force the sale of its tickets in States whose 
laws prohibited such sales. 

Consistently with its determination that insurance policies are 
not articles of commerce, the Supreme Court has declared that 
a State may prohibit entirely contracts with a foreign insurance 
corporation.2, What then would be the effect of the holding 
that lottery tickets are articles of commerce? As articles of 
commerce they could not be excluded by State legislation. 
Policies of insurance are not articles of commerce, therefore con- 
tracts with foreign insurance corporations may be forbidden; 
lottery tickets are articles of commerce, therefore the States 
cannot forbid their introduction. It would seen incredible that 
a court which has used such denunciatory terms with reference 
to the lottery traffic, even going so far as to hold that a lottery 
franchise was without the protection afforded by the obligation 
clause of the Constitution,’ should hold a State to be powerless 


1 6 Wheat. 443. 3 Boyd v. Ala., 94 U. S. 650; Stone 
2N. Y. Life Ins. Co. v. Cravens, v. Miss., 101 U. S. 819; Douglas v. 
178 U.S. 401. Ky., 168 496. 
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to punish the importation of the only things that make the traffic 
possible. Yet such a holding would be inevitable were the 
question presented, for the same court has declared that a State 
cannot prohibit contracts for the introduction of articles of 
commerce.! 

The question of policy could not, under rules previously laid 
down, enter into the decision. It was said in Leisy v. Hardin, 
where it was a question of the importation of liquor: ** What- 
ever our individual views may be as to the deleterious or danger- 
ous qualities of particular articles, we cannot hold that any arti- 
cles which Congress recognizes as subjects of interstate commerce 
are not such, or that whatever are thus recognized can be con- 
trolled by State laws amounting to regulations, while they 
retain that character.”’ 

There seems no escaping the conclusion that the distinction 
between lottery tickets and insurance policies is one based upon 
considerations of public policy. In this the Supreme Court has, 
not avowedly, it is true, but nevertheless as effectually, departed 
from a rule of construction laid down in the very beginning, and 
always, until now, followed, viz., that in determining the valid- 
ity of an attempted exercise of power, the question cannot be 
affected by considerations of expediency. It is a startling 
departure from a long established canon of construction, and 
one that of itself should excite comment. It may be that had 
the question been presented whether a State could forbid con- 
tracts for the introduction or importation of lottery tickets, the 
court, reverting to the decision in Cohens v. Virginia, and en- 
larging the rule there stated, would have sustained the power; 
but such a holding could not be consistent with a decision that 
lottery tickets are articles of commerce. 

Secondly. Can the word ‘ regulate’’ have been intended by 
the framers of the Constitution to comprehend absolute pro- 
hibition? 

In order to uphold the act in question in this case as an exer- 
cise of the commerce power, it was necessary for the court to 


1 Cooper Mfg. Co. v. Ferguson, 113 2 185 U. S. 100. 
U. 8.734; Rhodes v. Iowa, 170 U.S. 
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determine that lottery tickets are articles of commerce. For the 
purposes of the second question let us concede the correctness 
of that holding, and examine the commerce clause to determine, 
if possible, whether it authorizes prohibition. 

This clause gives to Congress power ‘* to regulate commerce 
with foreign nations, and among the several States, and with the 
Indian tribes.’’ We need only consider the word ‘‘ regulate,”’ 
with a view to ascertaining what the framers of the Constitution 
intended when they conferred upon Congress the power * to 
regulate commerce.”’ 

Chief Justice Marshall said, in Brown v. Maryland:! «In 
performing the delicate and important duty of construing clauses 
in the Constitution of our country, which involve conflicting 
powers of the government of the Union and of the respective 
States, it is proper to take a view of the literal meaning of the 
words to be expounded, of their connection with other words, 
and of the general objects to be accomplished by the prohibitory 


clause or the grant of power;’’ and again, in Calder v. Bull:? 


‘¢ The nature and ends of legislative power will limit the extent 
of it.”’ 

That the object of the framers of the Constitution is to be 
the ultimate test, is further shown by the language of the court 
in the Legal Tender Cases,’ where it is said: ‘* When investi- 
gating the nature and extent of the powers conferred by the 
Constitution upon Congress, it is indispensable to keep in view 
the object for which those powers were granted.’’ This test 
has been applied tomany clauses of the Constitution, and to 
none more frequently than the commerce clause. 

So far as the intention of the framers of the Constitution in 
conferring the commerce power has been ascertained by the 
Supreme Court, it may be summed up in these words from 
Veazie v. Moor,‘ ‘‘to establish perfect equality amongst the 
several States as to commercial rights.’’ The same object has 
been stated in different language in subsequent cases, as, — to 
facilitate commercial intercourse ; § to insure against discriminat- 


1 12 Wheat. 437. 414 How. 574. 
2 3 Dall. 388. 5 Railroad Co. v. Richmond, 19 
3 12 Wall. 581. Wall. 590. 
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ing State legislation;' to place commerce beyond interruption 
or embarrassment arising from conflicting or hostile State leg- 
islation.2 In the comparatively recent case of Lehigh Val. 
R. R. v. Pennsylvania,® it was said: ‘* The conflict between the 
commercial regulations of the several States was destructive of 
their harmony and fatal to their commercial interests abroad, 
and this was the mischief intended to be obviated by the grant 
to Congress.”’ 

In no case decided by the Supreme Court, and in none of the 
debates of the constitutional convention, do we find a hint of 
any other object than to facilitate intercourse by securing 
harmony. 

Would the prohibition of intercourse facilitate intercourse? 
The question is too absurd to be asked seriously. To prohibit 
intercourse would unquestionably be an effective way to prevent 
discriminating or hostile legislation by the States; it would 
remove the subject of legislation; but it cannot be said that 
this laudable end was to be attained by prohibiting intercourse 
altogether. Prohibition would accomplish only the minor part 
of the object. 

Webster defines ‘‘regulate’’ as, ‘‘to adjust by rule, method 
or established mode; to direct by rule or restriction; to subject 
to governing principles or laws; to adjust, dispose, methodize, 
arrange, direct, order, rule, govern,’’ and Chief Justice Mar- 
shall, in very similar language, defined the power to regulate 
commerce as the power ‘‘ to prescribe the rules by which com- 
merce is to be governed.’’ ¢ 

Under these definitions, the government of commerce must 
presuppose the existence of a commeree to be governed. If 
commerce is prohibited can it be said to exist after the power to 
prohibit is exercised; after the annihilation of commerce, can 
the continuance of the prohibition be said to be regulation ? 
‘The very essence of regulation is the existence of something 
to be regulated.’’ ® 

The Constitution did not confer the right of intercourse be- 


1 Welton v. Mo., 91 U. 8. 280. § 145 U. S. 200. 
2 Steamship Co. v. Port Wardens, 4 Gibbons v. Ogden, 9 Wheat. 196. 
6 Wall. 33. 5 Ex parte Byrd, 84 Ala. 17. 
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tween State and State; that right derives its force from those 
laws whose authority is recognized by civilized man throughout 
the world; ‘* the Constitution found it to be an existing right 
and gave to Congress the power to regulate it.’’' Recognizing 
the right of intercourse as an existing right, as they must have 
done, is it conceivable that the framers of the Constitution 
would have permitted the word ‘ prohibit ’’ a place in this 
clause? We have but to read the debates in convention upon 
such subjects as commerce, duties on exports, taxation and slay- 
ery, to perceive with what jealousy the individual members 
guarded the interests and industries of their respective States? 

‘* As men whose intentions require no concealment generally 
adopt the words which most directly and aptly express the ideas 
they intend to convey, the enlightened patriots who formed our 
Constitution, and the people who adopted it, must be understood 
to have employed words in their natural sense, and to have 
intended what they have said.’’* They found the right of inter- 


course existing, and in their desire to foster and protect it, — 


removed it from the control of the individual States, and con- 
ferred upon Congress the right to regulate it, as a supposed im- 
partial power. 

It has been said that the commerce power ‘‘ acknowledges no 
limitations other than are prescribed in the Constitution; the 
power is coextensive with the subject on which it acts,’’ * and 
much stress was laid upon this statement in the Champion case, 
in support of the power to prohibit. But what is without limi- 
tation? Certainly not the meaning of the word * regulate.” 
In no case in which this unlimited power was asserted was it a 
question of how far Congress might go in enacting laws; the 
question always was: ‘* How far can the States go without in- 


fringing upon the power granted to Congress?’’ Inother words, . 


the power to regulate which was conferred upon Congress was 
declared to be unlimited so far as any residuum of power remain- 
ing in the States was concerned. This would seem to be the 


1 Gibbons v. Ogden, 9 Wheat. 211. 4 Gibbons v. Ogden, 9 Wheat. 196; 
2 Documentary Hist. Const., pp. Brown v. Md., 12 Wheat. 446; Welton 
168-178, 543, 378-880, 633, 752. v.- Mo., 91 U. 8. 279; Kidd v. Pear- 


3 Marshall, C. J., in Gibbons v. son, 128 U.S. 217. 
Ogden, 9 Wheat. 188. 
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idea contained in the language of the court in Pensacola Tel. 
Co. v. W. U. Tel. Co.1 «*The present case is satisfied if we 
find that Congress has power, by appropriate legislation, to 
prevent the States from placing obstructions in the way of its 
(the telegraph’s) usefulness.’’ 

In Ex parte Jackson,? a lottery case cited by Chief Justice 
Fuller in his dissent in the Champion case, but unnoticed in the 
leading opinion, it was the unanimous opinion of the court that 
Congress had no power to prevent the transportation in other 
ways, as merchandise, of matter which it excludes from the 
mails. Mr. Justice Field there said: ‘* To give efficiency to its 
regulations and prevent rival postal systems, it may, perhaps, 
prohibit the carriage by others for hire, over postal routes, of 
articles which legitimately constitute mail matter, in the sense in 
which thoseterms were used when the constitution was adopted, 
consisting of letters, and of newspapers and pamphlets, 
when not sent as merchandise, but further than this its power of 
prohibition cannot extend.’’ This ruling was reaffirmed in In re 
Rapier.* It is true that in these cases the clause granting to 
Congress the power ‘ to establish post-offices and post-roads ”’ 
was in question, but it is also true that the Supreme Court was 
unanimously of the opinion that Congress had no prohibitory 
power that could be exercised with relation to the interstate 
transportation of lottery tickets as merchandise. 

In the leading opinion in the Champion case much was 
made of the point that In re Rahrer,* recognized a prohibi- 
tory power as existing in Congress. An examination of the 
case will show that the decision did not go upon the 
ground that the power to regulate comprehended the power to 
prohibit. It is true the court did discuss that question, but 
it expressly disclaimed any intention to base its decision thereon. 
In several cases the Supreme Court has declared that what Con- 
gress recognizes as a legitimate article of commerce will be so 
considered for purposes of judicial action. E converso, then, 
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the Supreme Court must accept the refusal of Congress to recog. 

nize an article as having a commercial character. Congress thus 
having power to determine what shall be deemed legitimate arti- 
cles of commerce, may also determine when articles lose their 
character as subjects of commerce — at what stage of their 
transportation they become amenable to State laws. This was 
all that was attempted by the Wilson Act of 1890; it did not 
prohibit the importation of liquor, nor did it authorize the States 
to do so. 

Mr. Justice Harlan says: ‘‘ If at the time of the passage of 
the act of 1890, all the States had enacted laws prohibiting the 
sale of intoxicating liquors within their respective limits, then 
the act would have had the necessary effect to exclude ardent 
spirits from commerce among the States.’’ / 

It may be true that the Wilson Act, by divesting liquor of its 
character as an article of interstate commerce immediately upon 
its arrival at a State line, makes such a condition possible, but 
by no stretch of the imagination could it be said that the extinc-— 
tion of commerce in liquor would be the direct result of that 
act. Positive action on the part of the States would be neces- 
sary, and the Wilson act merely makes such action effective to 
discourage importation. If there were but one State in the 
Union whose policy it was not to discourage the liquor traffic, 
could Congress forbid the introduction of liquor into that State? 

As was pointed out by Chief Justice Fuller, the prohibition 
against the transportation of diseased animals and infected 
articles, and the exclusion of diseased persons, rest upon en- 
tirely different grounds from the exclusion of lottery tickets. It 
must be evident that such legislation is calculated to protect 

interstate commerce and not to prohibit it. Without such 
salutary prohibition it is easy to conceive of the utter demor- 
alization of commerce because of the widespread prevalence of 
disease. 

The recognized power to prohibit sales of liquor to Indians 
was also cited as an instance of the exercise of the power to 
prohibit; but as the Chief Justice again asserts, there is a vast 
difference between the power to regulate commerce between the 
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States and the power to regulate commerce with the Indian 
tribes. 

The commerce power was conferred upon Congress by a 
number of individual sovereign States, about to constitute 
themselves a nation. Upon the legislative body of this Union 
they conferred certain powers, and to that extent relinquished 
certain powers which they possessed as independent sovereignties. 

From the first the Indian nations assumed the character of 
wards of the government! and from the very fact of their help- 
lessness arose the duty, and with it the power, of the United 
States government to protect them.? They are subject to the 
paramount power of Congress. The framers of the Constitu- 
tion regarded them as savages entitled to the protection of the 
stronger government,‘ and reserved to them no powers such as 
were reserved to the States. 

If we apply the rule that the subject of a constitutional pro- 
vision is to be regarded, and refer to the view which the framers 
of the Constitution held as to Indians, we may with perfect con- 
sistency conclude that the power to regulate commerce with 
the Indian tribes embraces the power to prohibit whenever pro- 
hibition is deemed necessary to their protection. 

That Congress has been sustained in its assumption of power to 
prohibit those contracts which would directly regulate interstate 
commerce ® does not in the least strengthen the proposition that 
it can forbid the interstate transportation of contracts which it 
deems to be articles of commerce. In the former case Congress 
does not prohibit commerce itself; it prohibits contracts in 
restraint of the free exercise of commerce — contracts placing 
obstacles in the way of commerce. *There is a vast difference 
between forbidding contracts the obvious tendency of which is to 
create ‘* monopolies in restraint of trade,’’ and forbidding the 
transportation of contracts recognized as articles of commerce. 
Private contracts may tend to regulate commerce as completely 


1 Cherokee Nat. v. Ga., 5 Pet. 17; 3 Stephens v. Cherokee Nat., 174 
Worcester v. Ga., 6 Pet. 555; Jonesv. U.S. 486. 
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as any legislation a State might enact, and if congress could not 
prohibit such contracts the object of the commerce clause would 
be to a great degree defeated. The rule that ‘ whatever js 
within the mischief is within the remedy ”’ is sufficient to war. 
rant their prohibition; but this cannot be applied to lottery 
tickets which do not in the least tend to regulate commerce. 

Thirdly. Does not the act prohibiting the transportation of 
lottery tickets trench upon the powers reserved to the States? 

That the police power of the States is not to be lost sight of 
in determining how far Congress may go in regulating commerce 
is evidenced by the strong language used in U. S. v. E. C. 
Knight Co.’ There it is said: ‘* It is vital that the independence 
of the commerce power and the police power and the delimitation 
between them, however sometimes perplexing, should always be 
recognized and preserved, for while the one furnishes the strong- 
est bond of union, the other is essential for the preservation of 
the autonomy of the States, as required by our dual form of 
government; and acknowledged evils, however grave and urgent: 
they may appear, had better be borne than the risk be run, in 
the effort to suppress them, of more serious consequences by 
resort to expedients of even doubtful constitutionality.”’ 

It must have been with something of this idea that Mr. Jus- 
tice Catron said in the License Cases:? ‘* That which does not 
belong to commerce is within the jurisdiction of the police power 
of the States; and that which does belong to commerce is within 
the jurisdiction of the United States.’’ And Mr. Justice Miller 
said in the Trade-mark Cases: * «* When, therefore, Congress un- 
dertakes to enact a law which can only be valid as a regulation 
of commerce, it is reasongpble to expect to find, on the face of 
the law, or from its essential nature, that it is a regulation of 
commerce. * * * If not so limited it is in excess of the 
power of Congress.’”’ 

As pointed out by Chief Justice Fuller, <* it will not do to say 
that State laws have been found ineffective for the suppression 
of lotteries, and that therefore Congress should interfere. The 
scope of the commerce clause cannot be enlarged because of 
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present views of public interest.’’ The rule that what cannot 
be done directly cannot be done indirectly,! must apply as well 
to national as to State legislation, and if Congress has no police 
‘power to enable it to assist the States, it cannot enlarge its com- 
merce power to accomplish that result, however desirable it 
may be. 

We have long believed firmly in the doctrine that the police 
power of the States was not surrendered to Congress by the 
grant of the commerce power, or even affected thereby.? The 
police power has been called ‘* that immense mass of legisla- 
tion’? which can be most advantageously exercised by the 
States, and over which the national authorities cannot assume 
supervision or control.* It is a power originally and always 
belonging to the States, not surrendered by them to the general 
government nor directly restrained by the Constitution, and 
essentially exclusive.* 

The Supreme Court has ever recognized the regulation of 
lotteries as peculiarily within the police power of the States, 
and however much we would welcome any legislation that would 
effectually wipe out the ‘* widespread pestilence of lotteries,’’ 
yet if the power to enact such legislation does not exist under 
the commerce clause, or some other clause of the Constitution, 
let us not attempt to stretch the Constitution to give that power 
to Congress. The commerce clause empowers Congress to 
regulate commerce, not the public morals. 

The very fact that nearly all, if not quite all, of the States 
have passed laws directed to the eradication of the lottery evil, 
and that such a result is universally desired, will prevent any 
popular outcry against this newly asserted power of the general 
government; the end will be deemed to justify the means. It 
must be remembered, however, that ‘+ questions of power do 
not depend upon the degree to which it may be exercised,’’ and 
we cannot say that Congress will never attempt to exercise this 
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prohibitory power with reference to other articles, as beef, 
wheat, fruit, or coal, which have hitherto been justly deemed 
articles of commeree. 

In the light of this, and of the strong dissent expressed by" 
four of the justices, may we not view with alarm this decision, 
which, as Mr. Russell says, ‘*has unfolded a vast power wrapt 
up in the commerce clause of the Constitution?’’ As the same 
gentleman asks, however, with reference to another decision: 
‘*Is anything settled until it is settled right?’’ So may we 
ask as to this decision, and express the conviction that it will 
not long remain as the settled exposition of the commerce 
clause of our Constitution. 


A. SUTHERLAND. 


FRESNO, CAL. 
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I have recently been reading two highly interesting lectures, 

delivered in the early part or this year,? by Dr. R. Masujima, of 
-the Tokyo Bar, one being a lecture on ‘* The Present Position 

of Japanese Law and Jurisprudence,’’ delivered before the New 
York State Bar Association,® and the other being a lecture on 
«« The Japanese Civil Code Regarding the Law of the Family,’’ 
delivered before the Law Department of the Brooklyn Institute 
of Arts and Sciences,* and I have been asked to write a critical 
review of these lectures. I do not feel competent to write 
a critical review of the lectures themselves, which are highly in- 
teresting, clearly expressed, and altogether admirable, both as 
to method and matter. 

These lectures throw a flood of light for foreigners upon the 
present position of legal affairs in Japan, and it has occurred to 
me that possibly some persons might be interested in learning 
how some features of Japanese law and practice affect the mind 
of a foreign onlooker. 

Tbe learned lecturer tells us that Japan possésses an excellent 
code of laws, and that, while in other countries codification has 
come after centuries of growth, in Japan it has been formulated 
rather as an introduction to an era of progress. 

This raises the question, which has been very keenly debated, 
whether growth and progress in law are probable or possible 
under a code. On the one hand, it is argued that there can be 
no legal growth and no legal progress under a code, for when 
once the law is crystallized into the form of a statute the courts 
are apt to ignore the policy of the law and the reasons for the 


1 This interesting article, first pub- republication in the AMERICAN Law 
lished in the Japan Daily Advertiser’ REVIEW. 
was written by Mr. A. H. Marsa, 2 1903. 
K. C., a well-known barrister of the 3 37 Am. Law REv. 
Toronto Bar, and is revised by him for 4 37 Am. Law REv. 
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existence of the law, and the underlying principles upon which 
it is based, and are wont to refuse to interpret the code in the 
light of those reasons and those principles, but are apt to inter- 
pret it solely by the rules of grammar, applied to the phraseology 
of the code; while, it is argued, that unwritten law is living 
and progressive, because, in the case of unwritten law, the courts 
act upon the theory that there always exists somewhere in grae- 
mio legis a never failing supply of appropriate legal principles, 
which the judge may draw upon and apply to the circumstances 
of the case in hand, let them be ever so intricate or novel, and 
that although the particular principle appropriate to the case in 
hand may have lain dormant from the beginning of the world 
and never before have been called into requisition, yet it was 
always in being, ready to be applied when occasion should arise 
for so doing. On the other hand, it is argued that a code is 
always capable of legislative growth and development, and that, 
even without the aid of legislation, it is capable of growth and 
development by means of liberal judicial constructions; but of 
this more anon. 

The learned lecturer also informs us that under the old sys- 
tem in Japan (during the feudal days, which continued until 
recent years) litigation was almost unknown, as disputes 
were generally settled without recourse to the law, and public 
sentiment and official influence tended to discourage all forms of 
litigation, and that, even when recourse was had to the law, 
«¢ So great was the rigidity of the rule which was laid upon the 
people, and so submissive was their temper, that a case at iaw, 
generally meant nothing more than a bare statement of the case 
on either side, resulting in an award rather than the decision of 
the judge.’’ Again, he informs us that: ‘ Prior to the intro- | 
duction of modern institutions, the habits and affairs of the 
people were simple; their occupations were primitive, their dis- 
putes were regulated by custom and immemorial usage. The 
conception of making and fulfilling contracts had scarcely any 
place in their life. Country people almost always settled their 
disputes themselves; townspeople, perhaps a little more fre- 
quently, but very seldom, invoked the aid of thelaw. The forum 
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for the settlement was the family hearth, a family council, or the 
arbitration board of villagers or ‘ fellow-townsmen.’ ”’ 

Nothing could be more diametrically opposed to the traditions, 
customs and habits of the English people than this account of 
the Japanese people. 

There has probably never been a more litigious people on 
earth than the Anglo-Saxon people. 

From a very early period England has been overrun with 
courts throughout the length and breadth of the land. To 
mention only a few of them, there were the Manorial Courts, 
which were held by the Lords of the Manors, the Hundred 
Court, the County Court, the Court of Exchequer, the Court of 
Common Pleas, the Court of King’s Bench, the Court of Chan- 
cery, the Court of Exchequer Chamber, the House of Lords, 
the Courts of Assize and Nisi Prius, the Judicial Committee of 
the Privy Council, the Probate and Divorce Courts, the Court of 
Bankruptcy, the numerous ecclesiastical, military and maritime 
courts, besides numerous other courts having special jurisdic- 
tions. 

The publications of the Selden Society giving us the records 
of the hitherto prehistoric courts show us that, even in the 
feudal days of English history, the forbears of John,Bull were 
tenacious of their legal rights, and that to trample upon any 
one of those rights was equivalent to a declaratidn of legal 
war. 

The law reports are filled with cases in which British subjects 
have maintained their rights and liberties in legal battle, often 
fought for the establishment of some great principle, sometimes 
fought, it would seem, for the mere love of fighting. To men- 
tion only a few of these, we may notice Sommersett’s case 
(slavery not tolerated in England); Bushell’s case (immunity 
of jurors from punishment on account of their verdict); Dar- 
nel’s case (release by habeas corpus from imprisonment by 
King’s command); the Bankers’ case (enforcement of the con- 
tractual obligations of the crown); Bate’s case (inability of 
the crown to impose taxes on imports); Hampden’s case (the 
inability of the crown to raise ship-money by virtue of the 
royal prerogative); The Seven Bishops’ case (the inability of 
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the crown to dispense with existing laws); Leach’s case (illeg- 
ality of a general warrant issued by a Secretary of State for the 
seizure of the person); Wilke’s case (illegality of general war. 
rant issued by a Secretary of State for a search for papers); 
Entick’s case (illegality of a warrant issued by a Secretary of State 
for the seizure of papers) ; Fabrigas v. Mostyn (civil liability of a 
colonial governor); Picton’s case (criminal liability of a colonial 
governor); Sutton v. Johnstone (liability of the commander of 
a squadron for malicious injury); Walker v. Baird (liability of 
an admiral for damage done by order of the admiralty) ; Ashby 
v. White (action against a returning officer for rejecting the vote 
of an elector); Semayne’s case (a man’s house is his castle 
and safe retreat). The list might be jextended almost indefin- 
itely, but these will serve as fair examples. 

Professor Von lhering has written a little book, the text of 
which is ** In battle shalt thou find thy right,’’ and in which he 
extols ‘* That ennobling combat in which the person stakes him- 
self and his whole energy, whether it be in defense of his own 
right or that of the nation at large.’’ He tells us: ‘* The 
aim of right is peace, the means thereto battle. So long as 
right must fear an attack on the part of wrong, — and this will 
be the case until the end of all things, — so long will battle be 
its portion. The life of right is battle, a battle of nations, of 
the government, of classes and of individuals. Every right in 
the world has been won on the battle-field. Every maxim of 
right that obtains in the world has been obliged to be wrung 
from those who oppose it, and every right, be it the right of a 
nation or an individual, presupposes the constant readiness to 
defend it. Right is not mere theory, but living force. There- 
fore it is that justice, whilst holding in the one hand the scales 
wherewith to mete out right, brandishes with the other the 
sword to defend it withal. The sword without the scales is 
brute force, the scales without the sword, the impotence of 
right. Both should be found together, and a perfect state of 
right is only possible where the strength with which justice 
brandishes her sword is in proportion to the adroitness with 
which she holds the scales.”’ 


Again he tells us: ‘* The best proof of what I say is fur- 
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nished by the English people; its wealth has not prejudiced its 
sense of right; and of the energy that this nation displays in 
questions touching property, we here on the continent 
have often occason to convince ourselves, in the typical 
figure of the traveling Englishman. He resists every 
attempt at exaction on the part of the hotel keepers and 
cabmen with a determination as though he were defending 
the right of Old England; if needs be he postpones his 
departure, remains for days on the spot, and spends ten 
times as much as what he refuses to pay. The people laugh 
at him, and do not understand him — it were better did they do 
so, for in those few florins which he here defends, in reality 
Old England resides. At home, in England, every one under- 
stands what he means, and does not therefore so readily attempt 
to defraud him. I put an Austrian of the same social rank and 
of the same fortune in his place; how will he act? If I may 
trust my own experience in such a case, there will not be ten in 
one hundred who will follow the Englishman’s example. The 
others shun the disagreeableness of the dispute, the notoriety, 
and the possibility of a misinterpretation that they might possi- 
bly expose themselves to, a misinterpretation that the English- 
man in England need not fear, and of which he is quite willing 
here to run the risk. Inshort they pay. But in the florin that 
the Englishman refuses to pay and which the Austrian pays, 
there is contained more than is generally supposed. There is 
contained in it a piece of England and Austria. Yes; centuries 
of their respectiye political development and of their social 
life.’ 

It is curious to note what the learned lecturer tells us about 
the law of ancient Japan relative to banking and commercial 
law generally. The Lex Mercatoxia appears to have orig- 
inated, grown and developed among the various nations of the 
earth throughout the course of centuries, so as to produce various 
domestic systems of the law merchant, which, in their broad 
lines, have a remarkable similarity one to another. Japan ap- 
pears not to have been singular in this respect, for she too had 
her system of mercantile law running on lines parallel to the 
Lex Mercatoria of Europe. 
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Lord Coke tells us that «* Like reason doth make like law; ” 
and again, that ‘‘ Reason is the soul of the law, and when the 
reason of any particular law ceases, so does the law itself,” 
Herein we have the explanation of the similarity of the various 
domestic systems of mercantile law. These systems were pro- 
duced by the necessities of trade and commerce, and these 
necessities being somewhat similar throughout the world the 
resulting products, namely, the various domestic systems of 
commercial law, were also similar. 

The learned lecturer tells us that the adoption by Japan 
of her present system of codes was hastened by the desire of 
the Japanese people to rid their country of the ex-territorial 
jurisdiction exercised in Japan by the courts of foreign nations, 
and it could not be expected that the foreign nations would 
concede this point unless Japan first furnished herself with a 
recognized and uniform system of laws. ‘This, we are told, 
led to the adoption per salium of a ready-made code, instead of 
allowing the indigenous law to grow and develop and formulate — 
and broaden down from precedent to precedent until this native 
product should form a complete and systematized body of laws 
springing from and fitted to the tastes, the customs and the 
requirements of the people. 

When a model was sought whereon to base her new system of 
laws, Japan had to choose between the civil laws of the con- 
tinental nations of Europe (founded upon the Roman law) and 
the dual system of England consisting of common law and 
equity, now practically fused into one system under the 
English Judicature Act. 

Whether wisely or otherwise, she chose the continental sys- 
tem as her model, and accordingly, the law in its entirety is 
statute-made law, and we learn from these lectures that the 
Japanese are already experiencing the defects which are likely 
to arise whenever the law is reduced to a written code.. We are 
told that the courts committed the error of adhering too closely 
to the letter of the law, instead of expounding it in such a 
manner as to make it work out justice in accordance with the 

¢ true intent and spirit of the law. The only remedy for such a 

state of affairs is to place upon the bench judges who are law- 
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yers of wide experience, and who are not only learned in the 
law, but who have acquired their learning by profound study of 
jurisprudence, and the principles of law upon which codes are 
founded, and not merely by memorizing the codes themselves. 
If such men are broad-minded men of courage they will bear in 
mind that written codes are the mere framework of the law, 
and that the judges, by their interpretation of the codes, may 
make their system of law a living and growing system expanding 
and modifying to meet the just requirements of the people. 
Lord Coke tells us that ‘*‘ He who considers merely the letter of 
the law goes but skin deep into its meaning.’’ [Qui haeret in 
litera haeret in cortice.] A written code may be so treated as to 
make it a living and growing organism. To treat it in the latter 
way requires a strong man, conscious of his own strength, based 
upon knowledge. 

It is astounding to learn from these lectures that the judges 
of Japan are not generally drawn from the bar, but are ap- 
pointed directly from tke graduates of law schools and colleges, 
and that the appointments are based upon examination; that 
pre-eminence at the bar is not a necessary qualification for the 
bench, and that the bench is not a post of honor and emolu- 
ment to which men look forward with ambition. The appoint- 
ment of judges by examination surely must have been borrowed 
from China. So long as such a system prevails, foreign nations 
will have reason to regret that they ever surrendered their ex- 
territorial jurisdiction. 

We learn from these lectures that people in Japan very rarely 
think of the lawyer as a professional guide, but that they gen- 
erally do their own legal business, and rarely consult a lawyer 
until after a suit is actually pending, and that, if they do seek 
his assistance, it is generally in the last stages of the suit. 

This is indeed a rough, raw and democratic way of doing 
business, and it will doubtless work its own cure in the course 
of time when corporations, manufacturers, merchants, employers 
of labor, landlords and others discover that a skilled lawyer is 
as necessary for the successful conduct of litigation as a skilled 
general is for the successful conduct of a war, or skilled artisans 
are for the successful conduct of a factory. 
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As soon as it becomes the custom for one of the litigants to 

employ a lawyer, it will not be long before both parties begin to 
employ one, for experience will soon teach them that skill and 
success go hand in hand, and that, if one side employs a skilled 
advocate and the other side does not, the latter will be badly 
handicapped. The saying in England is that he who acts as his 
own lawyer has a fool for a client. 

In America we have reached the point of learning that 
although a lawyer is useful to the business man who is involved 
in litigation, he is still more useful to the business man who 
employs him for the purpose of steering the business clear of 
litigation. Many large firms have a lawyer as a partner, and 
his duties consist not in conducting the litigation of the firm but 
in so managing the business of the firm as to prevent the firm 
from drifting into litigation. 

One is surprised to learn from these lectures that in the 
Japanese courts they have no system of pleading by which the | 
issues to be tried between the parties are defined, and that 
neither party knows with any degree of accuracy what his 
opponent’s case or defense is until trial, when the judge, by 
oral questions, elicits what are the real points in controversy. 
There is no such thing as a preliminary examination of the 
parties for discovery, or a preliminary production of documenis 
in the possession of the parties, and finally the examination of 
witnesses is conducted by the judge and not counsel for the 
parties. To one who is familiar with the procedure of English 
courts, this system would appear to be fairly described as dis- 

organization striving with chaos in topsy-turvydom. English 
and American lawyers are thoroughly convinced that truthful 
evidence is obtainable from witnesses only through the medium 
of skillful cross-examination. It may be that parties and their 
witnesses in Japan are so thoroughly imbued with the spirit of 
truth, and are so possessed of the love of justice, integrity 
and righteousness that none of the machinery of the law, 
which is found necessary in other countries to prevent 
surprise and the giving of false evidence and generally to pro- 
mote the due administration of justice, is there deemed needful. 
It may be that this state of procedure and practice accounts 
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for the non-employment of lawyers above referred to, and also 
that the non-employmeut of lawyers accounts for the toleration 
of the said state of procedure and practice, so that each phase 
reacts upon the other and produces motion ina circle, instead of 
progress. 

The lack of confidence felt by English courts in sworn testi- 
mony when the witness has not been subjected to cross-examina- 
tion is exemplified by the saying of one judge that ‘* The truth 
will sometimes leak out even in an affidavit.’’ 

The learned lecturer gives us a statement of the main pro- 
visions of the civil code, the commercial code, and the code 
of civil procedure. The civil code is based upon the civil law 
of continental Europe, and the commercial code is in general 
accord with the commercial laws of the civilized world. 

Perhaps the most interesting portion of Japanese law is that 
part of the civil code which deals with family relations. While 
the remaining portion of Japanese law has in great part been 
formulated in accordance with the ideas of modern Europe, this 
portion of Japanese law has been in great part formulated in 
accordance with ancient Japanese law. This being the case, it 
is interesting to note the similarity between the Japanese law of 
family relations and the Roman law touching the same subject. 
The learned lecturer tells us that ‘* There is no other depuart- 
ment of law which enters so closely into the heart and founda- 
tions of society as the law of ‘* family relations.” This doubtless 
accounts for the fact that while Japan was ready to adopt the 
general body of the law of modern Europe she was not willing 
to revolutionize the indigenous law which circles around the 
hearth-stone. Society in Japan has gone through the stages of 
family groups, village community and feudal system, which 
latter system lasted until the Revolution of 1868. This is the 
order of progress which has been recognized elsewhere through- 
out the world, and, speaking in a general way, Japan has now 
brought her jurisprudence into line with the latest phase of 
modern European advancement. In one respect, however, there 
is still room for growth along the line recognized throughout the 
world as the line of progress, and that is with respect to the 
law of family relations. Dr. Masujima tells us that it has been 
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generally stated that in Japan the family is still the unit of 
society and not the individual, and he proceeds to argue that 
this is not strictly accurate, because the law of Japan does, to 
a considerable extent, recognize the position of the individual, 
but he makes it clear that the saying, which he combats, has in 
it a considerable deal of truth. If we examine what Sir Henry 
Maine says about the progress of primitive society, we shall find 
why Dr. Masujima, loyal to his country and jealous of her rep- 
utation for progressiveness, is unwilling to admit that the family, 
and not the individual, is there the unit of society. Maine tells 
us that society in primitive times was not what it is assumed to 
be at present, a collection of individuals. In fact, and in the 
view of men who composed it, it was an aggregation of families. 
The contrast may be most forcibly expressed by saying that the 
unit of an ancient society was the family, of a modern society 
the individual. 

Again Maine tells us: ‘*‘ The movement of the progressive socie- 
ties has been uniform in one respect. Throughout all its course - 
it has been distinguished by the gradual dissolution of family 
dependency, and the growth of individual obligation in its place. 
The individual is steadily substituted for the family, as the unit 
of which civil laws take account. The advance has been accom- 
plished at varying rates of celerity, and there are societies not 
absolutely stationary in which the collapse of the ancient organi- 
zation can only be perceived by careful study of the phenomena 
they present. But, whatever its pace, the change has not been 
subject to reaction or recoil, and apparent retardations will be 
found to have been occasioned through the absorption of archaic 
ideas and customs from some entirely foreign sources. Nor is 
it difficult to see what is the tie between man and man, which re- 
places by degrees those forms of reciprocity in rights and duties 
which have their originin the family. It iscontract. Thus the 
status of the slave has disappeared, and it has been super- 
seded by the contractual relation of the servant to his master. 
The statusof the female under tutelage if the tutelage be under- 
stood of persons other than her husband, has also ceased to 
exist; from her coming of age to her marriage, all the relations 
she may form are relations of contract. So, too, the status of 
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the son under power has no true place in the law of modern 
European societies. If any civil obligation binds together the 
parent and the child of full age, it is one to which only contract 
gives its legal validity. All the forms of status taken note of in 
the law of persons were derived from and to some extent are still 
colored by the powers and privileges residing in the family. If 
then we employ status, agreeably with the usage of the best 
writers, to signify those personal conditions only and avoid apply- 
ing the term to such conditions as are the immediate or remote 
result of agreeement, we may say that the movement of the pro- 
gressive societies has hitherto been a movement from status to 
contract.”’ 
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THE CIVIL JURY.! 


No true friend of the civil jury, as one of the vital institu- 
tions of a free country, can fail to observe with deep concern 
the growing unpopularity of jury trials as a method of settling 
civil controversies. The civil jury is unpopular because it is 
unsatisfactory; it is unsatisfactory because it is burdened with 
antiquated and useless methods, unreasonable in themselves and 
unsuited to modern conditions, an incubus which threatens to 
bring the whole institution into disrepute. By far the greatest 
defect in the jury system, as it exists in most of the States, is 
the anomalous, illogical and oppressive rule requiring unanimity 
in civil verdicts —a rule that has long been inveighed against’ 
by lawyers, judges and publicists, but to which many people 
still cling with a blind infatuation because of the superstitious 
reverence they entertain for its antiquity. 

Should such a rule be now proposed for the first time, the 
unanimity with which it would be rejected and its author pro- 
nounced a crank, would be quite disconcerting; but ‘‘ Time 
consecrates, and what is hoary with age becomes religion,” 
thus the reverence for this unanimity rule, which reason con- 
demns, rests upon exaggerated notions of the remoteness of its 
origin, which is not only much more recent than is generally 
supposed, but arose out of conditions essentially different from 
those to which the rule is now applied. 

Since the researches of the German scholar, Dr. Bruner, it 
has been generally conceded that the English civil jury (which, 
by the way, is several centuries older than the criminal jury), 
came, not ‘‘from the forests of Germany,’’ as Montesquieu 
claims, but originated in England as an outgrowth of the 


1 A paper read at the meeting of ; 1904, by A. Caperton Braxton of Staun- 
the New York Bar Association, held ton, Virginia. 


at Albany, on January 19th and 20th, 
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«« inquisition of witnesses ’’ created by the Carlovingian kings of 
France to establish the facts in controversies concerning the 
royal estates. It was not derived from the ancient ‘‘ folk- 
courts,’’ but was substantially different from them. 

These early ‘* folk-courts’’ were not bound by the unanimity 
rule, nor were any of the older tribunals. The ‘ Judicium 
Parium’’ of Magna Charta was not required to be unanimous. 
In all tribunals known to man —those of ancient Egypt, the 
Grecian dicasts, the Roman judices, and the courts of the ancient 
Germans and Anglo-Saxons, of the Britons and the Normans — 
in each of themthe majority ruled. How, then, did this anomaly 
of jury unanimity arise? The answer is, that it had its origin 
when the jury was not a tribunal at all, but merely a body of 
witnesses — an ‘‘ inquisition of witnesses ’’ — summoned, not 
to decide upon evidence, but to prove facts. 

The policy of the law, in requiring more than one witness to 
establish a fact, is as old as law itself. In the ancient laws of 
the Hebrews it was essential that ‘‘ in the mouth of two or three 
witnesses shall every word be established ’’; and even now, we 
have the requirement in most of the States, of two or three 
witnesses to prove a will, or overthrow the weight of a sworn 
answer in chancery. So it was at the inception of the civil 
jury system, that twelve witnesses were required to establish a 
disputed fact. 

Why the number twelve was decided upon is not known. 
Some think it was from analogy to the twelve Apostles; but it 
is known to have been a mystic number in the superstitions of 
many ancient peoples, including the ancient Scandinavians, who 
were unfamiliar with the Bible. The number twelve is some- 
times called the most perfect number, because it and its frac- 
tion ‘‘six’’ are exactly divisible by a greater proportion of 
smaller numbers than any other number; and it is probably to 
some such idea of its perfection that its frequent association 
with the offices of religion and justice might be correctly 
traced. But whatever be the real reason for selecting the num- 
ber twelve as the essential number of a jury, it was evidently 
based upon pure superstition, for every man will now admit that 
there is no more virtue in twelve than in seven or any other 
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number; and in England and a number of the States, juries of 
seven have been tried with most satisfactory results. 

The old law, however, required twelve witnesses to agree upon a 
disputed fact, in order to establish it; and so it was that, when 
the first twelve witnesses summoned failed to agree, they were 
‘* afforced ’’ by summoning additional witnesses, till twelve were 
found that would agree. This grew to be inconvenient; and 
some six hundred years ago the rule requiring twelve witnesses 
to concur was relaxed, and the concurrent evidence of a majority 
of the twelve witnesses was taken as sufficient. 

This was unquestionably a sensible innovation and a decided 
improvement; but, in the latter part of the fourteenth century, 
during the reign of Edward III., the English law courts, with 
their characteristic zeal for upholding the forms of antiquity, 
even when the substance had been rejected, restored the rule re- 
quiring twelve concurrent witnesses to establish a disputed fact. 
But these old judges were not so impractical a set as their pedan- 


tic adherence to ancient forms might indicate; and, being un-° 


willing to resort to the inconvenient and expensive ‘* afforcing”’ 
process, to obtain twelve witnesses who would agree, they 
resorted to the simpler and more direct method of compelling 
the original twelve to agree, whether they would or not, by 
holding them ‘‘ sine cibo et potu’’ until they did agree! 

The very reasons upon which this remarkable rule was based 
showed the courts’ recognition of the wisdom and propriety of 
the majority rule; for it was said that the minority were inex- 
cusable in holding out against the majority; that, as they were all 
merely witnesses to the same fact, if the majority agreed upon 
what that fact was, nothing but stupid obstinacy, ‘‘ impious stub- 


bornness,’”’ or corruption, could account for the minority taking . 


a different view about a matter of plain fact and not involving 
opinion or judgment at all! 

Thus was the ‘* unanimity rule’’ established; and it is to an 
origin, based upon. such essentially different conditions and 
upon such absurd and illogical reasons, characteristic of an age 
of intellectual night, that the modern advocates of unanimity of 
verdicts in civil juries cling with superstitious veneration. 

Gradually, and by slow degrees, the jury was transformed 
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from a body of witnesses to prove facts, into a tribunal to de- 
termine them; but, with its wonted tenacity for ancient forms, 
the law held on to the unanimity rule, long after any reason, 
even imaginary, existed to support it. Let it not be supposed, 
however, that our eminently practical ancestors had any idea of 
putting up with the inconvenience of hung juries, for such a 
thing was practically unknown to the common law — first, 
because the facts to be inquired into, and the evidence submitted, 
were of the simplest character; and second, because the re- 
quired unanimity was compelled by forcing the minority to 
yield to the majority, or vice versa. 

As was said by Lord Cockburn : — 

‘‘Our ancestors insisted on unanimity as of the essence of 
a verdict, but were unscrupulous as to how that unanimity was 
obtained. Whether the minority gave way to the majority, or 
the reverse, appeared to them a matter of indifference; it was a 
contest between the strong and the weak, the able-bodied and the 
infirm, as to who best could bear hunger and thirst and all the 
discomfort incident to confinement.”’ 

Thus it will be seen that the judges who first restored the 
unanimity rule, did so under circumstances which absolutely pre- 
cluded the idea of a disagreement among the jurors, or the pos- 
sibility of a mistrial. That this preposterous practice of forcing 
all twelve of the sworn jurors to agree to a verdict, should have 
existed and continued for years, seems past belief; but so it did. 
At last, however, reason and humanity partly reasserted them- 
selves, and the compulsion feature was abandoned, though the 
unreasonable unanimity rule was still retained, with the result 
that a large proportion of modern jury cases result in mistrials, 
and go up in smoke — a fiasco never contemplated as a possible 
consequence of the unanimity rule by those who established it. 

The utter folly of adhering to this rule has been again and 
again pointed out by lawyers, judges, statesmen and philoso- 
phers. Locke condemned it; Hallam called it ‘‘ a preposterous 
relic of barbarism’’; Judge Cooley, concurring in Professor 
Christian’s condemnation of the rule, adds that such a rule 
‘**could hardly, in any age, have been introduced into practice 
by the deliberate act of alegislature’’. Bentham and Brougham 
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denounced the unanimity rule as ‘not less absurd than barbar- 
ous ’’; and many learned and experienced judges of England and 
America, including some of the most distinguished justices of 
the United States Supreme Court, have earnestly recommended 
the abandonment of this unreasonable, unjust and pernicious 
rule. Nor have such opinions and advice fallen altogether upon 
deaf ears, for in more than a dozen of the States of this Union, 
and in practically every country where the jury system has been 
introduced in modern times, the unanimity rule in civil juries 
has been abandoned, and in every case with the most beneficial 
results. 

A learned author, in a recent book on the jury system, 
declares that, as the result of the unanimity rule, ‘‘ the number 
of mistrialsisenormous’’. An able writer, in a magazine article, 
published a year or so since, stated that ‘‘ not less than 20 per cent 
of important jury cases are abortive by reason of disagree- 
ment ’’; and, in a discussion in the recent Constitutional Con- 
vention of Alabama, it was stated that at least 25 per cent of: 
the cases submitted to juries in that State resulted in mistrials, 
because of their inability to reach a unanimous verdict. Any 
rule which produces even an approximation to such results, 
surely pronounces its own condemnation. 

It is absurd to presume that verdicts are the result of actual 
concurrence of opinion on the part of all twelve of the jurors. 
It is well known that, in every walk of life, it is practically 
impossible to find twelve men who will agree unanimously upon 
any given statement of fact, involving an appreciable complex- 


ity; and so-called ‘‘ unanimous’’ verdicts, in contested trials, 


are, in nine cases out of ten, the result of an abandonment of 
their real views by more or less of the jurors. A curious inves- 
tigator of such matters has published a statement that the prob- 
ability of a unanimous verdict being honest and without com- 
promise or concessions, is one in 500,000. 

The great inconvenience, expense and delay resulting from the 
unanimity rule in civil juries, could only be justified on the theory 
that the concurrent verdict of the entire jury is infallible; and 
yet, in permitting a verdict to be set aside as contrary to the evi- 
dence, the law allows the opinion of a single judge to override 
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the judgment of this infallible tribunal, unanimously pro- 
nounced —thus attributing to this one man more wisdom 
than to the mystic twelve on the jury, notwithstanding their 
unanimity ! 

By the unanimity rule, an opportunity is given to every stupid, 
corrupt or prejudiced man, who may accidentally get upon a 
jury, to effectually stop the wheels of justice. What better 
field of operation could the ‘‘ jury-fixer’’ desire than one in 
which it is only necessary for him to successfully tamper with 
one man out of the twelve? And the danger in this direction is 
no mere theoretical surmise. In 1899 an investigation into the 
jury system of Chicago revealed the fact that seven bailiffs of 
the court were implicated, several of them being inthe ‘ regular 
hire’ of certain corporations. Twenty jurors, in their scram- 
ble to turn State’s evidence, testified either that they had 
actually received money, or that they were offered it, to hang 
juries; and doubtless there are many other palaces of justice 
outside of Chicago, which, if they could but speak, would 
unfold tales equally as shocking. 

How disastrous is it to the rights of the poor litigant, when 
he has expended his last farthing and exhausted his utmost 
efforts in presenting his cause for decision, to have the whole 
thing end in a miserable abortion without any verdict at all, be- 
cause, forsooth, he was unable to do that which is required of 
no suitor before any other tribunal on earth — that is, to convince 
every single one of his judges of the merits of his controversy ! 

The whole theory of civil trials is, that the facts need only be 
proven by a preponderance of evidence. The rule requiring the 
exclusion of all reasonable doubt applies only to criminal cases, 
and is based upon considerations which have no application to 
civil controversies. When, therefore, in civil cases, the law 
demands unanimity, in the verdict, it is simply requiring of the 
jury, as a whole, a unanimity of acquiescence not required of 
the faculties of any member of the jury, as an individual. 

The unreasonableness of the unanimity rule in civil verdicts, 
the inconvenience and expense resulting from such a rule, and 
the unsatisfactoriness of its operation, all concur, as much as in 
any requirement that could be devised, to make the civil jury 
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system inefficient and unpopular. Several thoughtful writers 
are to-day contending that the entire jury system be abolished in 
civil cases, as unsuited to modern conditions. In several States 
statutory provisions have been enacted discouraging jury trials 
and accustoming the people to do without them; and many 
writers on the subject have pointed out the great danger to the 
maintenance of the civil jury system resulting from the blind 
adherence to this absurd rule of unanimity. Referring to this 
subject, the distinguished Dr. Leiber says : — 

‘* It is by no means certain, that without some change in this 
matter of unanimity * * * the right of trial by jury, one 
of the abutments on which the arch of civil liberty rests, can be 
prevented from giving way in the course of time.”’ 

The abolition of the unanimity rule is often opposed by those 
who assume that they cannot get justice before any jury, and 
that, when they are obliged to go before such a tribunal, they 
can only rely upon the one righteous man in Sodom to save 
them. The whole opposition to the majority rule on a jury 
rests upon the hypothesis that, in such bodies, virtue and in- 
telligence are always in the minority; but this proposition 
cannot be admitted. It is certainly true that in some cases the 
minority will be found to be right and the majority wrong; but 
with juries, as with all other deliberative bodies, the rule is, that 
the majority, especially if a substantial majority, will be right 
and the minority wrong. 

It is to the interest of the Commonwealth that there be an 
end to litigation. Instead of having causes kept upon the 
docket, and tried, retried and tried again, thus keeping alive and 
strengthening neighborhood feuds, exhausting the litigants with 
expense, and burdening the peuple with double and triple jury 
service, it were much better that some cases should be decided 
wrongly, for ofttimes any decision is better than no decision at all. 

Should the error in the verdict be glaring, it can be set aside 
by the judge and corrected as is done now; and trial lawyers, 
instead of satisfying themselves, as is often done, with playing 
upon the prejudices of one or more jurors, in order to obtain a 
hung jury, will be obliged to address themselves to the more 
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serious task of convincing the majority of the jurors in order to 
obtain a verdict. 

One of the common arguments in favor of the unanimity rule, 
is that it compels the jury to discuss the case and consider it 
more carefully, by reason of the length of time required to ob- 
tain unanimity; but, without admitting the sufficiency of this 
reasoning, the same end is fully accomplished in those States 
where the unanimity rule has been abandoned, by the simple 
requirement that a majority verdict cannot be rendered upon less 
than four or six hours consideration. If, after six hours dis- 
cussion, neither party in the jury can convince the other, it is 
reasonably certain that they could never really agree. The 
question then arises, whether the law should attempt to force 
jurors into a verdict against their judgment and conscience, or 
else have a miscarriage of justice —a futile attempt by the 
litigants to have their dispute legally decided — or whether it 
should be conceded that, with a jury, as with every other known 
tribunal, a majority, especially if a substantial one, should 
decide the case. It would seem that this should not be a diffi- 
cult question to solve. 

In no branch of our government, or, so far as I know, of any 
other government, is there any counterpart or analogy for the 
unanimity rule in jury trials. By far the larger part of prop- 
erty values are litigated in courts of chancery, where questions 
of fact are passed upon by a single commissioner or referee, 
and, when taken to an appellate court, are determined by a bare 
majority. One man’s vote in such appellate courts can decide 
questions of fact which ajury can only pass upon by unanimous 
concurrence; one man’s vote can elect our President, or change 
the political complexion of a continent; and one man’s vote, 
upon the Supreme Court of the United States, may practically 
alter the Constitution of this country and mold the destiny of a 
great nation. 

Any body of men, for whatsoever purpose organized, operating 
under a system which prevents their acting save by unanimous 
consent, is bound to prove inefficient, and to be ultimately abol- 
ished, if the unanimity rule be adhered to. 

‘* It would,’’ says a learned writer on the subject, ‘* be the sad- 
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dest blow ever sustained by the common people, if the time should 
come when jury trials should be abolished, even in civil cases; 
and, if such a misfortune should come, it will be laid at the door 
of an indifferent and thoughtless bar’ * * * who seem loth 
to wake up to the danger until the whole noble system may be 
involved in ruin.”’ 

Meditating upon this solemn warning, I see this venerable 
institution of civil juries standing like a mighty oak, its origin 
dimmed by the shadows of antiquity. Long has it furnished 
comfort and protection to our forefathers; but, in the vicissi- 
tudes of the ages which have passed over it, change and decay 
have blighted some of its branches, and they have become 
unsightly burdens, threatening the life of the tree itself, and 
dangerous to those who seek its shade. 

There are some who say: ‘ Let us not interfere with this 
progress of decay; let us wait until both the limbs and the 
trunk are involved in one hopeless and indiscriminate destruc- 
tion, while we lazily indulge ourselves in indolent memories of- 
their former beauty.’’ But I say, No! Let us prune this noble 
tree, of its dead and withered branches —let us relieve it of 
the burdensome incubus that now rests upon it and saps its 
vitality, that so, with renewed life and strength, with fresh 
beauty and symmetry, this ancient landmark of our fathers may 
yet remain, in undiminished glory, the admiration and refuge 
of generations yet unborn! 
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Jupce Stertine B. Tonzy. — The handsome portrait which we print 
as a frontispiece to this number is that of Judge Sterling Toney, who, 
on the first-of January, retired from the bench of the Law and Equity 
Court of Louisville, Kentucky, after a judicial service of seventeen 
years. A few days before that event, the members of the bench and 
bar assembled in his court room. The bench was occupied by Judge 
Frip and Judge Toner; and Judge Fiexp, as Dean of the Chancery 
Bench, presided. When he rapped for order, he said: — 


The members of the bar and their colleagues of the bench desire this morning 
to express their appreciation of Judge SterLING B. Toney in a manner that 
shall be remembered. 


Judge T. L. Burnetr then made an address, in which he eloquently 
praised Judge Toney, saying, in part: — 


For twelve years Judge STERLING B. Tonry has been a bright light anda 
credit to both the bench and bar of this city. The roster of this bar discloses 
a host of names that were not borntodie. The appellate bench and the cabinet 
and the diplomatic service have all had the representatives from the Louisville 
bar, who have reflected brilliancy and splendid qualities upon it. This bar had 
never a brighter standard than to-day, and we may only hope that the future 
will be as generous in its gifts as the past. Wecan assure our honored and be- 
loved brother that he shall not be forgotten among us, and that his honorable 
and conspicious deeds shall be kept alive. 


Judge Burnett then presented Judge Toner with a magnificent silver 
loving cup, standing fifteen inches high, and weighing 400 ounces, the 
gift of the members of the bar, as a token of their admiration. 

Judge ALexanpER Houmpurey made a witty and eloquent speech. 
When Judge Toney was first a candidate for the office which he had so 
long and so well filled, Judge Humphrey had been among those who 
opposed him: — 


“Tam bound to say, however,” declared Judge HUMPHREY, “‘ that he has done 
well. His grasp upon jurisprudence has been such as has enabled him to hand 
down decisions that have been quoted over the entire Unitéa States, and have 
done as much or more to elevate the judiclary as any man who has ever come 
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into my observance. 
behind the opinion.’’ 


When he has spoken the community has recognized a man 


This last statement does Judge Toney no more than justice. His 
written opinions in important cases have been frequently adopted by 
the Court of Appeals of Kentucky as their opinions. At this moment, 
we hold in our hands a printed copy of his opinion in the case of Die- 
bold v. Kentucky Traction Co., which was a suit in equity for an 
injunction to restrain the defendant from interfering with one of the 
streets of Louisville and from laying tracks or constructing a railroad 
line along any of the streets or that city. This opinion was handed 
down by Judge Toney on November 21, 1903, and the Court of Appeals 
of Kentucky affirmed his decision and adopted his opinion as the opin- 
ion of that court, on December 18, 1903. We hope to find space to 
make an abstract of this decision in our Notes of Recent Decisions in 
this number. 

In responding to these addresses, Judge Toney made a speech, in 
part humorous and in part solemn, in the course of which he said: — 


If there is one thing I shall treasure in the jewel casket of memory, it will 
be that my brothers of the bench and bar have considered me worthy of the 
office I now surrender. As I look back through these many years, that seem 
almost like a dream, they flitted so fast, I realize that all I have done has been 
accomplished by the help of the members of the bar. To have the members 
of the Louisville bar come into court and instruct one would make a pretty 
good lawyer of any man. Of course, a Judge is supposed to know the law, but 
that is the most violent of legal fictions. I want that cup set among the flow- 
ers at the head of my casket when I have passed away. 


SrerRLinG B. Toney was born on the plantation of his father, Col. 
W. Toney, in Russell County, Alabama, on the 24th day of May, 1853: 
His ancestors were South Carolinians. His grandfather, Writi1am 
Toney, was the Colonel of the Fourth South Carolina Dragoons in the 
war of 1812. Judge Toney was educated at the University of Vir- 
ginia, and in 1874 received the degree of Bachelor of Laws, after a 
two years course of study under that great law teacher, Jonn B. Minor, 
the then professor of common law at that institution. He practiced 
law for two years in his native State with his brother-in-law, Judge 
Joun Cocuran, one of the greatest lawyers at that time in the South. 
In 1877 he married Miss Martua Burges, the daughter of R. Bure, 
of Louisville, Ky., and opened a law office in that city in partnership 
with General ALpHeus Baker, one of the most eloquent and distin- 
guished advocates at the bar of the Blue Grass State. 
In May of 1887, at the age of thirty-five, he was elected Judge of 
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the Louisvile Law and Equity Court. In 1894 he was elected to the 
Supreme Appellate Bench of the State, called the Court of Appeals. 
The election was a close one, the Republicans carrying the State from 
Governor down to Constables. Judge Toney ran several thousand 
ahead of his ticket (Democratic), and was elected by a majority of 
forty-seven. In the contest before the highest constitutional tribunal 
in the State for determining contested elections to the Supreme Judi- 
cial Bench of the State, the decision was in favor of Judge Toney, and 
the Governor issued to him his commission. In the contest it was 
shown that there were great irregularities at the election, practiced on 
both sides ; and as the board of five before whom the contest was tried 
were not unanimous in his favor, Judge Toney returned the commis- 
sion to the Governor and refused to accept the office. 

At the following general election, he was re-elected Judge of the 
Law and Equity Court, the term of which office expired in December, 
1903. 

Judge Toney was never defeated for any position for which he offered 
himself, and is regarded as invincible before the people. He declined 
to stand for re-election at last November election and returned to the 
bar in January, and has formed a connection for the practice of the 
law at Denver, Colo. 

The Court of Appeals of Kentucky has, on two occasions, paid Judge 
Toney the high compliment of adopting his opinion, as copied in the 
transcript of the record, as the opinion of the Court of Appeals, and 
ordered it printed in the reports as such, at the same time stating in 
the opinion that the appellate court had adopted as its own the opin- 
ion of Judge Toney.! 

One of the first decisions of Judge Toney that attracted attention 
was the case of the Louisville Bagging Man. Co. v. The Louisville 
Street Railway Co.,? being a pioneer case, holding that a change from 
the horse power to electric power was not an additional servitude on the 
streets. That case has been cited and quoted by all the leading courts 
where this question has been presented. 

Another one of his opinions that attracted attention is that of the 
Kentucky Wagon Works Co. v. The Railroad Companies,* in which it 
was held that the car service rules adopted by the railroads were not 
unjust or unreasonable and were enforceable. 

Another case that .attracted attention was the case of Arnott v. 


See McDowell v. Columbia, 21 2 Reported in full in 3 American 
Ky. L. R. 80; Diebold v. The Louis- Electrical Cases, 236. 
ville Traction Co,, December Term, 8 Reported in full in 36 L. R.A. 
1903, Ky. Court of Appeals. 885 and 11 Rail. & Corp. L. J. 49. 
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Wathen Mason Co.,' reported in full, in which it was held that where 
a contract of hiring is made for a time certain at monthly wages and 
the servant is wrongfully discharged before the expiration of the hiring, 
he cannot immediately recover the entire amount of wages, under the 
contract, both earned and unearned, but he may recover the wages 
earned. 

In the case of Baroness Fahenberg’s will it was held that the law of 
charities prior to statute 43 Elizabeth was enforceable in a court of 
equity, although the trust was vague and uncertain, and that under the 
law of Kentucky, where this rule prevailed, a trust was valid that left 
certain funds to a trustee to establish an asylum for the good, well- 
fare and benefit of young poor white Protestant children of poor old 
Protestant white men and of poor old Protestant white women, — the 
asylum to be established in Lexington, Ky. 

Another case was Kauffman against the Gas Co.,? in which it was 
held that adjacent property owners whose property was thereby in- 
jured had a right of action for damages against the owners of a steam 
boiler, where it was shown that such boiler had exploded by reason of 
negligence on the part of those managing it. The judgment in this 
case was for $247,000, in favor of Kauffman, Strauss & Co. v. the 
Louisville Gas Co. 

Another case was that of the Kentucky National Bank v. Avery, in 
which it was held that under the law of Kentucky, a transfer of stock 
is valid not only between the parties, but as against antecedent cred- 
itors, although not entered upon the books of the company. 

Other cases that attracted attention were :— 

Hite’s Executors v. Hite’s Devisees,s in which it was held that stock 
dividends declared out of the earnings of the corporation should go to 
life tenants and not to the remaindermen, under a will which directed 
that the life tenants should only receive the dividends declared by the 
company; and Hall v. Astoria Veneer Mills,5 in which it was held that 
a receiver may be appointed by a Court of Chancery for a corporation 
upon a petition by a majority of the stockholders, where the majority 
of the stockholders and directors have combined to mismanage its affairs 
for their own benefit as against the minority whom they are endeavor- 
ing to freeze out, and have passed a resolution for the dissolution of 
the corporation, except for purposes of liquidation. 

In Louisville Water Co. v. Clark,® he held that the maintaining of 


126 Am. Law Register (New Se- 4 2 Rail. & Corp. L. J. 586. 
ries), 592. * 5 Rail. & Corp. Law Journal. 
2 6 Electrical Cases, 333. 6 4 Rail. & Corp. L. J. 605. 

3 30 Am. Law Review, 234 (re- 
ported in fall). 
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water works for the purpose of supplying large cities with water was a 
governmental function, and a public service, and furnished a sufficient 
consideration to uphold the contract between the State and the water 
company from immunity from taxation for the company. This ruling 
was reversed by the Court of Appeals of Kentucky, but sustained by 
the Supreme Court of the United States.' 

In case of Commonwealth v. Millett,? the constitutionality of the 
Australian ballot law, as enacted: by the General Assembly of Ken- 
tucky, was upheld. That was a pioneer case on the Australian ballot 
system in the United States. It has been quoted in all cases where 
this system has been attacked in the courts. 


ANoTHER BILL AUTHORIZING THE PURCHASE CR CONDEMNATION OF 
LaND FOR A BUILDING FOR THE SUPREME CouRT OF THE UniTED States. — 
We have on previous occasions called attention to various measures 
which have been introduced in Congress for the purchase or condem- 
nation of ground for the erection of a suitable building for the accom- 
modation of the Supreme Court of the United States, its bar and its 
records. Atthe last meeting but one ofthe American Bar Association, 
a resolution was adopted after an earnest debate, that Congress ought, 
without further delay, to provide a suitable building for the exclusive 
use of the Supreme Court, its bar and its records. 

All these measures have contemplated the purchase or condemnation 
of fhree blocks to the east, or rather to the northeast of the Capitol 
Grounds numbered respectively 726, 727 and 728. The two blocks, 
726 and 727 would form a single block of the same size as 728, but for 
the fact that they are intersected diagonally by Delaware avenue. 
On Jan. 21, Senator Clapp, of Minnesota, introduced a bill of this 
nature, which was read twice and referred to the Committee on Public 
Buildings and Grounds. It provides, in eight sections, for the acqui- 
sition of the ground above described, by purchase or by condemnation, 
**to provide a suitable site for a building for the Supreme Court, and 
for other public purposes. ’’ Before this measure shall become a law, 
the clause ‘‘ for other purposes ’’ should be scanned. If it is intended 
to let into the building to be erected the whole judicial establishment of 
the United States in the District of Columbia, including the ten Justices 
of the Peace, then there is hardly any doubt that the sentiment of the 
American bar is strongly against it. That sentiment, so far as it was 
voiced by the resolution of the American Bar Association adopted two 
years ago at Saratoga, was strongly in favor of Congress providing a 
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building for the ‘‘ exclusive’’ use of the Supreme Court of the United 
States, its officers, its bar and its records, and was almost unanimously 
against the proposition that the local judiciary and other branches of 
the Department of Justice not immediately connected with the Supreme 
Court, should be housed therein. The words ‘‘ and for other public 
purposes ’’ do not, however, necessarily imply that it is contemplated 
to gather together in one building, other judicial or ministerial officers, 
whose work is not immediately connected with the Supreme Court. 
The bill seems to be aptly drawn to avoid objections; and, in view of 
the great national scandal of allowing the present state of things longer 
to exist, it should be enacted into alaw without delay. Lawyers ought 
to write to their members of Congress, calling their attention to the 
measure and urging them to support it actively. If it is not enacted 
into a law by the present session of Congress, the American Bar Asso- 
ciation ought to come back to the question at its next session and stir it 
up again. And the question ought to be agitated in every reasonable 
way until the desired result is produced. 


Is A DecLaraTion oF War Necessary? — What is called Interna- 
tional Law was originally the concert of Europe, but is now the concert 
of the civilized world. Itis a collection of precedents having for their 
sanction, the moral sense of the civilized nations, and the necessity 
which they feel of observing certain definite rules in order to maintain 
correct attitudes toward each other and to furnish no excuse for break- 
ing the international peace. Whether it is necessary before commenc- 
ing hostilities to notify the other antagonist that a state of war exists 
between them, has been a subject of much controversy. It seems that 
there is no rule so firmly fixed among the civilized nations that it can 
be said to be an inflexible rule, making it obligatory upon one civilized 
State to promulgate a declaration of war before attacking another State. 
Phillimore says that no declaration of war is required, and Calvo says 
the contrary.' Many wars among civilized States have been commenced 


1 Sir SHERSTON BakeER, in his work Mexico was not a formal declaration 


called ‘‘ First Steps in International 
Law ”’ (Boston: Little, Brown, & Co.), 
states that there is nothing in inter- 
national jurisprudence, as now prac- 
ticed, to render a formal declaration 
of war necessary, and that the present 
usage entirely dispenses with it (Ch. 
XVII, § 3); and he cites the fact that 
the manifesto issued by the United 
States at the time of our war with 


of war, but was merely a recognition 
of an existing fact. Jbid.,§18. But 
he concedes that some formal act, 
proceeding from competent authority, 
seems necessary in order to announce 
to the people at home, and to apprise 
neutral nations of the war, for their 
instruction and direction in respect 
to their intercourse with the enemy: 
Ibid., § 3. 
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without any formal declaration, as when Frederick the Great invaded 
Silesia in the year 1740 without letting anyone know what he was after. 
The idea of the necessity of a declaration of war grows in part out of 
the hifalutin of medieval times, and rests for its support on a senti- 
ment similar to that which preferred dueling to assassination. ‘That 
sentiment was carried to such an extent that opposing armies would lie 
all winter long in fortified camps almost within cannon shot of each 
other, and neither general would attack the other without formal notice 
that he was going to do so. That sentiment still exists among some of 
the Arabic tribes. For example, in Algiers two Arab tribes entertain- 
ing a deadly hatred of the French but a greater hatred of each other, 
would encamp, each on a mountain top in the presence of the French 
army, deployed on the plain below, and one of them would send down 
and notify the French general that he was going to attack him at ten 
o’clock. At ten o’clock, he would make the attack, the tribe on the 
other mountain top looking on, neither assisting nor opposing. The 
attacking tribe would get cleaned out. After this, the Sheikh of the 
other tribe would send down tothe French general and notify him that 
he was going to attack him at two o’clock. At the appointed hour, 
he would make the attack and get cleaned out. Two civilized armies 
would, at no remote period of modern history, draw themselves up in 
array of battle confronting each other. Then the two commanding 

generals would ride out on horseback between the opposing lines and q 
salute each other. ‘‘ Monsieur,’’ one of them would say, ‘ will you ; 


have the politeness to open fire?’’ ‘‘ Pardonnez moi, Monsieur, will 
you do me the honor to open fire first?’’ ‘Then when the firing com- 
menced, the infantry must not take aim. To take aim at a man and : 
shoot and kill him, was murder; but to hold the musket at the hip and 7 
fire at random, leaving the result to Divine Providence, was innocent i 
pastime, and if it happened to kill some one in the enemy’s line, it was the 
God of Battles interfering to decide the contest. Young Bonaparte, 
when he took command of the Army of Italy at the age of twenty-six, 
assembled his generals, all of them older than himself, and told them 
that the art of war was in its infancy, and that the time for that kind 
of humbug was passed. 

Nevertheless, as shown by Mr. D. C. Brewer in an article in the 
American Law Review, in the year 1894,' a sense of morality and 
justice among the civilized nations is tending toward the practice of 
issuing a formal declaration of war before commencing hostilities. 
This was done in the case of the Franco-Prussian War of 1870, of the 


1 28 Am. Law Rev. 754. 
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Russo-Turkish War of 1877 and of the American-Spanish War of 1898, 
But it will be remembered that in 1894, Japan wantonly attacked China 
without notice and without a declaration of war, by firing into and 
sinking at sea, a Chinese vessel conveying troops to Corea, which 
country was the bone of contention. That seems to have been a foul 
proceeding — a hinterschlag — a stroke beneath the belt. It did not 
tend toimprove the estimation in which the Japanese were held by the 
civilized world. That and other acts of theirs in the conduct of the 
war tended to the conclusion that they were not yet a civilized people, 
but that they had merely taken on a thin veneering of western civil- 
ization, which could easily be scraped off. 
Their present conduct in commencing hostilities with Russia before 
making a formal declaration of their intention to do so, has been the 
subject of criticism, especially by Russia herself, and by her shrieking 
ally, the French. But, on an examination, the facts appear to be that 
Russia toyed with Japan for five whole months, delaying her replies to 
Japan’s notes, with no other seeming object than to protract negotia- 
tions and gain time for military and naval preparations. In fact, she 
treated Japan’s notes with a studied contempt; toying with her as 
a cat toys with a wounded mouse. Finally, when the patience of 
Japan had become utterly exhausted, and when the danger to her of 
a further protraction of negotiations, had become more and more appar- 
ent, she resolved to suspend diplomatic pourlarers and to strike. She 
severed her diplomatic relations with Russia on the fifth of February, 
in a note which told Russia in distinct terms, that she reserved her 
liberty of action. Three days afterwards she struck, and three days 
later she made a formal declaration of war. The Czar issued a 
proclamation signed by his own hand, denouncing the act of Japan in 
opening fire and sinking a number of Russian ships of war without 
notifying Russia beforehand that she was going todo so. At a later 
date Count Lamsdorf issued a diplomatic circular embodying the same 
protest. Hitherto Russia had treated Japan very much as a cow’s tail 
treats a swarm of mosquitoes — something slightly troublesome and 
inconvenient and to be brushed away. Now the colossus lies on the 
ground kicking and squealing. The power that had solemnly agreed 
with other civilized nations to evacuate Manchuria on a certain day, 
which protracted the date of evacuation under various pretexts for a 
long time thereafter, and which finally evacuated Mukden long after 
the date agreed upon, and then marched back and reoccupied the place 
a week later, — this power so habitually faithless to its engagements, 
this colossus, this Goliath struck in the belly by the little Japanese 
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David, —lay on the ground kicking and squealing for the justice of 
the nations. 


‘*When the devil was sick, the devil a monk would be, 
When the devil was well, the devil a monk was he.’’ 


When the whole subject is scanned, it would seem that there is no 
hard-and-fast rule of international law demanding a declaration of war 
as an act of justice to the opposing party before commencing hostilities, 
but that the chief object of making such a declaration is to warn neu- 
trals of the existence of a state of war in order that they may govern 
themselves accordingly. 

But, so far as the present controversy is concerned, the wind is taken 
out of Russia’s sail by the discovery of the undoubted fact that Russia 
opened hostilities first, and fired the first gun, on the 8th of February, 
from her gunboat Korietz in the harbor of Chemulpo. 


Are CaBLe MessaGes ConrraBAND OF War? — Is the laying of anew 
cable from a neutral port to the port of a belligerent power a breach of 
neutrality? This question must obviously be answered in the negative, 


since the main use of a submarine telegraph cable is to transmit mes- 
sages for commercial purposes. Point is given to this inquiry by the 
fact that on February 24th, the Commercial Cable Company addressed 
inquiries to the Government at Washington, as to whether permission 
could be secured to land, on the Island of Guam, a cable connecting 
with Japan. This cable would connect at Guam with the present 
Pacific Commercial Cable extending to the United States. It was 
said that the request was based on the apprehension that the existing 
Japanese cables, both of which run to Shanghai, might be cut during 
the present hostilities, and Japan be thus isolated from the world. In 
considering this request, our Government is said to have reached the 
conclusion that an assent would not involve a breach of neutrality, 
seeing that a cable is a commercial instrument liké a mailship. At 
this news, the Bourse Gazette, published at St. Petersburg raises a 
shrill scream against the Government of the United States for what it 
calls ‘‘ this new evidence of its breach of neutrality,’ claiming that the 
contention of the United States that the laying of the cable will be un- 
dertaken for the improvement of trade relations ‘‘ does not clear Amer- 
ica’s skirts,’’ and inquiring ‘‘ what the Americans would say if Ger- 
many had ‘run a cable from Kiaochou to Port Arthur or Viadivostock?’’ 
We can tell the Russian editor what the Americans would say, or 
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rather what they would not say, if such an event had taken place. If 
the learned editor had put the largest megaphone to his ear and held it 
there until this time, he would not have heard a single whisper of dis- 
sent on the part of the Americans. The fact that Russia is at war 
with Japan does not deprive American citizens of the right to tele- 
graphic communication with Japan for peaceful purposes, provided 
they can get it without trespassing upon Russian territory. 


Enp OF THE Crocker Spire FEence. — Many years ago, an under- 
taker named NicwoLas Yune owned a smalll ot, probably 25x100 feet 
in dimensions, on the north side and about the middle of the block on 
Nob Hillin San Francisco. Cartes Crocker, the railroad millionaire, 
one of the great quadrate who got rich out of the bounty of the United 
States and their opportunities, wanted to build a palace on that hill. 
He acquired all the land in the block for that purpose, ‘except this one 
lot of the old undertaker. Crocker and Yung, though friends, could 
not agree upon the price, Crocker offering $5,000 and Yung demanding 
$7,000. So Crocker proceeded to get even with the old undertaker by 
erecting a tight board fence twenty feet high on three sides of the lot of 
the latter. For many years this conspicuous object was pointed out to 
travelers, and was looked upon by passers-by with a sense of humiliation 
and shame, and was universally referred to as the disgrace of Crocker 
and of the judiciary of California. Yung died, leaving, it is said, a will 
in which it was provided that Crocker’s demand should never be yielded 
to. Crocker has long since died, and the widow of Yung has recently 
died, and his heirs have agreed to sell the let to the Crocker estate. So 
that the spite fence, which was so long a blistering disgrace to the State 
of California, has, no doubt, come down. 


Attempt TO ImpEacH A FEDERAL JupGE.— It lias been a long time 
since an attempt was made to impeach in the Senate of the United 
States, a Federal Judge. Such an effort has lately been renewed in 
the case of Judge Swayne, of the United States District Court for 
the Northern District of Florida. The House of Representatives is 
the impeaching body; and it bas been pointed out that its func- 
tions are analogous to those of a grand jury and that it is entitled to 
take into consideration any relevant evidence. It has been supposed 
that a joint resolution of the Legislature of Florida charging Judge 
Swayne both with nonfeasance and with misfeasance in office, fur- 
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nishes such evidence; but this is quite absurd. No resolution passed 
by an alleged deliberative body, but really a noisy and turbulent body, 
governed by its party prejudices, would be admissible evidence against 
any citizen charged with a high crime or misdemeanor. It would 
consequently not be admissible in a proceeding to impeach a Judge, 
unless for the mere purpose of proving that such a resolution was 
passed, if that fact should became relevant. The nonfeasance which 
this resolution charges against Judge Swayne is ‘‘ continued and per- 
nicious absenteeism.’’ This is a charge without point or date or place, 
but with an epithet, namely, the word ‘‘ pernicious,’’ dumped in, in 
true Legislative fashion. It also charges him with misfeasance, con- 
sisting of corrupt and incompetent official conduct. This is the first 
time that we have ever heard that incompetence amounted to mis- 
feasance. The late United States District Judge Pope, of the Federal 
District of Illinois, bad never been a member of the bar at the time 
when he was appointed a Judge. Was it a misfeasance in him to accept 
the office? Does the Legislature of Florida intend to make itself the 
accusing body and follow up its general charges, which may be little 
more than Legislative libels, concealing the real reason for the attempted 
impeachment, with a prosecution, furnishing to the House of Repre- 
sentatives, evidence upon which an impeachment can be supported? 
The House paid adequate respect to the Legislature of Florida when 
it ordered an investigation of the charges to be made, by its Committee 
on the Judiciary. At the time of this writing, we do not under- 
stand that any report has been made by the Committee. 


Tue Seconp Triat or Hon. Epwarp Butier. — In our last issue we 
recited the story of the trial and conviction of this distinguished citizen 
of Missouri on an indictment charging him with an attempt to bribe 
Dr. Chapman of the Board of Health of the City of St. Louis, and 
of the wonderful discovery made by the Supreme Court of Missouri 
that Butler had committed no crime because the Board of Health had 
no power to let the contract which the ordinance authorized them to 
do, and because the ordinance under which the contract was author- 
ized to be let was not signed by the Mayor until the day following the 
attempted bribery. 

This time the trial was for the offense of bribery. The alleged 
bribery consisted of paying money to members of the House of Dele- 
gates of the Municipal Assembly of the City of St. Louis to procure 
the passage of a bill known as the street lighting bill. Six witnesses 
testified for the State to the main fact of bribery on the part of the 
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defendant. They were all members of the House of Delegates. Their 
names were J. K. Hetms, Wittiam Tametyrn, Georas F, 
Rosertson, E. E. Murrect and Orro Scuumacner. The amount 
disbursed for the passage of this bill, according to the testimony 
of these worthies, was $47,500. According to the testimony of these 
witnesses, eighteen members of the House of Delegates had met 
together and formed a ‘‘combine’’ on the street lighting bill 
and put the price of $75,000 on the passage of it. The distin- 
guished citizen of Missouri, who was compelled to figure as 
a defendant in this humiliating proceeding, set up the honest 
man’s defense, an alibi; he was not on the floor of the 
House of Delegates on the night when the bill was passed. 
He proved this fact by the testimony of two or three per- 
sons who did not see him there. Moreover, he had nothing to do 
with the street lighting bill. The testimony for the State, though de- 
livered from the mouths of six tainted witnesses, was very distinct and 
explicit. A combine of eighteen members had been formed (a nine- 
teenth one subsequently joining) in the House of Delegates to kill the 
street lighting bill and get all the money they could out of it. They 
defeated it and then determined to put a price of $75,000 on its recon- - 
sideration and passage. J. K. Murrell testified to the formation of 


the ‘‘ combine,’’ and to what took place thereafter, as follows: — 


** Mr. Butler came to my office about 7 o’clock in the evening and asked what 
we were doing about the bill. I told him the boys wanted $75,000 for passing 
it. He said we could not get that muca, and that $47,500 was all we could 
get. I reported to the others in the combine that Mr. Butler refused to give 
$75,000, but offered the smaller amount. They refused to accept his offer. I 
went out and told Mr. Butler. He was standing on the sidewalk on the Mar- 
ket street side. He said $47,500 was all we could get. I then went back to 
the council and took my seat.’’ 

** What was done next? ”’ 

*‘ About 9 o’clock the House convened, and we reconsidered the vote and 
passed the bill.’’ 

** Had the combine acted while you were absent? ”’ 

‘¢ Mr. Helms told me it was all right, to vote for the bill.” 

** Lehmann made the motion to reconsider?” 

Yes, sir.” 

* What did you do after passing the bill?’ 

Went to Lehmann’s house.”’ 

‘* Who were at the house?’’ 

The witness called over the names of the members of the combine. They 
had adjourned from the meeting to Lehmann’s houge. Kelly, he said, was not 
there at first. 

‘* When did he come? ”’ 
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« He came about one hour after the rest, with Bersch and Sheridan, I think.’’ 

«“ Then what took place? ” 

“The money was divided. Each member’s name was called, and we went 
and got our package of money.” 

“ How much did you get?”’ 

“T got $2,500. 

“ Avy other money?”’ 

“Yes. Albright was not there, and his money was given me to give to 


him.” 
“ What did you do with ii?”’ 
“T gave it to Albright.” 


It is true that this testimony came from the mouths of tainted wit- 
nesses, boodlers and bribe-takers. In order for the jury to acquit the 
aged Statesman, it was necessary for them to disbelieve the testimony 
of all these six witnesses; and counsel for the accused argued, and 
successfully, that the testimony of any number of self-confessed bribe- 
takers was of no more value against an honest man — yes — than the 
testimony of only one would be. On the other hand, the Circuit At- 
torney resorted to the very weak argument that men may be guilty of 
a crime and afterwards repent — yes — by getting some one else into 
the penitentiary in order to keep out themselves; and he profanely 
cited the example of Saul of Tarsus. But the parallel was not very 
complete. Ifeach of these bribe-takers had been Saul there would 
have been a resemblance. But the man who did the persecuting was 
Mr. Circuit Attorney Folk. He persecuted them into turning State’s 
evidence, and each one of them, repenting after the fashion of Saul, 
wight have exclaimed ‘‘ Folk, Folk, why persecutest thou me!’’ No 
doubt the Venerable Statesman at the bar had also repented and was 
ready, many a time and oft, to exclaim ‘‘ Folk, Folk, why persecutest 
thou me?’’ For he actually wept when the verdict of acquittal was 
rendered, and when he discovered how shamefully the great State of 
Missouri had persecuted an innocent man. 

The moral of these two unsuccessful prosecutions against this States- 
man is believed to be that neither the highest court nor the common 
jury in Missouri can be trusted to punish a member of their own party 
for public corruption, although the offense is proved to the moral sat- 
isfaction of every intelligent citizen of the State. 


New Yor« State Bar Association. — This distinguished and pow- 
erful body of lawyers held its twenty-seventh annual meeting at 
Albany on January 19th and 20th of this year. The address of the 
President, Hon. Jonn G. Mitsurn, of Buffalo, was confined to the 
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subject of Statutory Revision and Consolidation. It was an able paper, 
and had the merit of not being too long. Papers were read on the 
following subjects: ‘‘ Some Problems in Connection with International 
Arbitration,’’ by Hon. Witt1am L. PENFIELD, Solicitor United States 
Department of State; ‘‘ American Constitutional Law as Molded by 
Daniel Webster,’’ by Everert P. Wuereter, of New York; ‘ The 
Civil Jury,’’ by A. Cargerron Braxton, of Staunton, Va.; ‘‘Is the 
Surrogate’s Court Fulfilling Its Purpose,’’ by Hon. Lours W. Marcus, 
of Buffalo ; ‘‘ Changed Conditions in the Practice of Law,’’ by Epwarp 
P. Waiter, of Amsterdam; ‘‘ Legal Aspects of the Panama Question,” 
by Rotanp of Buffalo; ‘‘ Suicide and the Law,’’ by 
Larremore, of New York; ‘‘ Mr. Adriaen van der Donck, the Earliest 
Lawyer in New York,’’ by Atrrep L. Becker, of Buffalo. The sub- 
ject: ‘‘How Can the Supreme Court Trial Term be Relieved through 
the Medium of the County Courts? ’’ was selected for discussion at the 
joint meeting of the Executive and Law Reform Committees, the dis- 
cussion being opened by ApELBert Moor, of Buffalo. The principal 
event of the meeting was the address of Hon. Jonn W. Foster, of ' 
Washington, D. C., sometime Secretary of State, and a diplomat of. 
distinction, upon the subject: ‘‘ What the United States has done 
for International Arbitration.’’ A reception was given to Mr. Foster 
at the Fort Orange Club on the evening of his address, and after its 
close Mrs. J. Newton Fiero gave an elegant reception to Mr. Foster, 
the Association and their guests at her home in Albany. The meeting 
wound up with the usual banquet at the Hotel Ten Eyck. 

The Association has elected as its President for the ensuing year Ricx- 
ARD L. Hann, of Elizabethtown, Essex County; for Secretary, Frep- 
erick E. Wapnams, of Albany; and for Treasurer, ALBERT HessBerG, 
of the same place. 


SHALL THE TERRITORIES BE A JUDICIAL Dumpinc Grounp? — Some of 
the scurviest and most ignorant henchmen of American politicians have 
been foisted upon the judiciary of the territories. One of them, whom 
we will call L., who has been judge of the Fourth Judicial District of 
the Territory of Hawaii, was guilty of such antics as brought his name 
into ridicule, even in the United States. At the time of this writing he 
is a candidate for reappointment. The better element of the bar of 
his district are strongly opposed to his retentionon the bench. His in- 
capacity is obvious and notorious, and most of his decisions which have 
been appealed from have been reversed. Nevertheless we understand 
that in the office of the appointment clerk in Washington, there is an 
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immense dossier of applications for his reappointment, indorsed by 
politicians all over the country. L. was appointed by the late Presi- 
dent McKinley. Whatever may be said of the martyred President, 
candor compels the confession that he made many of the poorest ap- 
pointments to the bench, high and low, that had been made in a quarter 
of acentury. Itis a serious question whether the judicial bench of the 
helpless territories is to be made the dumping ground of political bum- 
mers and heelers from the States. It is bad enough that such fellows 
occasionally reach the judicial bench at home. The character of this 
fellow, Judge L., is voiced in the statement that he joined the local 
Grand Army Post when he came to Hilo, Hawaii, upon a representation 
that he had served in the Civil War, first as a private, and latterly as a 
captain of Company G of the 12th Pennsylvania Volunteers. This has 
led to an official examination of the records of the War Department, 
and to a certification, ‘‘ by authority of the Secretary of War,’’ ‘‘ that 
thenameofG.F.L. * * * has not been found on the rolls of the 
record and pension office of the War Department, of any Company of 
the 12th Pennsylvania Volunteers, Civil War.’’ 


Restriction OF THE Nuisance OF Pusiic ADVERTISING AND BILL 
Postinc. — Several of the States have entered upon a crusade against 
this shameless nuisance. On the other hand, an organization calling 
itself ‘‘ The Associated Bill Posters of the United States and Canada,’’ 
is offering persistent opposition to all restrictive statutes and ordinan- 
ces, testing them promptly in the courts under the modern American 
theory that a statute is ‘‘ no good ’’ until the highest court has said that 
it is. Of course, the newspapers favor these restrictive measures, since 
it will increase the grist that will come to their mills. It is said that 
Chicago, Buffalo, Rochester and other cities have limited the size of 
billboards, and that San Francisco has prohibited street advertising 
within the limits of the so-called ‘‘ building line.” New Hampshire 
determines to protect her wayside trees from the vandalism of the bill- 
poster. In New York and New Jersey stringent bills, pending before 
the Legislatures of those States, attest the public interest which has 
been aroused against the nuisance. This nuisance terribly disfigures 
the rural scenery along some of our railway lines, and notably between 
Philadelphia and New York, and Newark and Hoboken. 

But the fact that ‘‘nature’s face is banished and estranged’’ by 
garish advertisements which are everywhere cutting off the view of 
natural scenery is not the worst feature of advertising. The daily 
papers, which lie upon our parlor tables and are read by our daughters, 
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are plastered all over with vile and indecent advertisements in 
letters, containing such expressions as ‘‘ I cure men,’’ ‘infallible rem- 
edies for the results of youthful indiscretions ;’’ ‘‘ no cure no pay; ” 
‘*Old Dr. Whittaker.’’ This delectable old individual flourished when 
men, who are now old, were too young to understand the nature of the 
diseases of which he wasa specialist. Still worse than those are the ad- 
vertisements of abortionists both male and female, displaying such catch 
words as ‘‘ ladies in trouble ;’’ ‘‘ female irregularities cured — prompt 
relief ;’’ ‘* pennyroyal tea,’’ etc. If any serious attempt were made to 
stop this vile advertising by legislation, the whole newspaper pack 
would be on hand in the lobbies of the Legislature at work to defeat it. 
Such a measure was once introduced into the Legislature of Missouri 
at the instance of the Society for the Suppression of Vice. The bill 
was introduced in the Senate and referred. The matter was argued 
before a committee of the Senate, by citizens who had voluntarily taken 
charge of it, and they were told that no objection whatever could be 
seen to the measure, and that it would be recommended for passage 
and would undoubtedly pass. Then the simple-minded citizens went 
home, thinking they had been successful. But an ancient daily news- 
paper, an organ of the dominant party in Missouri, appeared on the 
scene through its agents ard whispered in the ears of the members of 
the committee who were their party friends, that the passage of the 
bill would take out of the pockets of that newspaper a revenue amount- 
ing to $90,000 a year. That was the end of the bill. 


Tae RarviFicaTION OF THE So-CALLED Hay-Varritta Treaty. — By 
the decisive vote of 66 to 14, the American Senate silences an enor- 
mous amount of useless controversy and opens the way at last to the 
realization of the dream of 400 years,— an interoceanic canal. The 
President acted decisively, and we believe that he acted correctly. His 
course of action was necessary to prevent that great object from being 
further held up by the mongrel nation which held, or supposed it held, 
the Isthmus of Panama, and which had suppressed the autonomy of 
the inhabitants of that Isthmus for more than half a century, and this 
with the aid of the United States. The promptness with which the 
President acted when the new republic was proclaimed, has given him 
a vantage before the people of the United States, which nothing else 
could have done. ‘‘ Nothing succeeds like success.’’ Our celerity 
could hardly be accused, seeing that the new republic was so quickly 
recognized by all the leading powers of Europe. Now let us get to 
digging. The weather is good and we need the exercise. 
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Tue Late C. Jones. —Wittiam CuTupert Jones died re- 
cently at his home in St. Louis of gastritis at the age of 73. He had 
been failing in health for a considerable length of time, and was con- 
fined to his bed during eight weeks preceding his death. 

For four years he held the office of Judge of the Criminal Court of 
St. Louis. He was born in Bowling Green, Ky., in 1831. His 
father was a prominent physician of that place. He was educated at 
McKendree College, his parents having removed from Kentucky to 
Chester, Ill., as early as 1834. He graduated from that college in 
1852. He then read law at Bowling Green, Ky., and was admitted to 
the bar. He practiced law for a year at Chester before coming to St. 
Louis. At the outbreak of the Civil War he received the commission 
of Captain of the Fourth Regiment of the Missouri Reserve Corps. 
After a year’s campaigning in Southwestern Missouri he received a 
commission as Paymaster of United States Volunteers, with the rank 
of Major, and served in this capacity throughout the remainder of the 
war. At the bar of St. Louis he was associated at one time or another 
with such men as William L. Sloss, W. W. Western, Charles F. Cady, 
Wyatt C. Huffman, Charles G. Mauro, John D. Johnson and Rufus J. 
Delano. At the time of his death he was a senior member of the firm 
of Jones, Jones & Hocker. A wife and several children survive him, 
among the latter being James C. Jones, partner of the deceased, a 
lawyer distinguished for his thoroughness and ability in the preparation 
and trial of cases, and destined to achieve distinction. 


Union Lasor AND THE ReBvILDING oF Battimore. —The Newark 
Evening News well says: — 


The number of those able and willing to work who will long remain in in- 
voluntary idleness is not likely to be great. Their protection, however, de- 
mands instant organization on the part of the citizens of Baltimore to render 
impossible any interference by organized labor with the right to work ata time 
when all the labor available is needed in clearing the burned district and pre- 
paring it for the rebuiiding which will be undertaken as soon as the ruins are 
cold. This is an emergency in which the right of a man to earn his living must 
be assured. Whatever he can do of that which so urgently needs to be done, 
he must be protected in doing against any interference. In this respect the 
city of Baltimore can set an example to other cities which is just now much 
needed. To allow the replacement of that which has been destroyed to be sub- 
ordinated to the purposes of the unions of the building trades would be to em- 
phasize the misfortune from which the city has already suffered. 


It ought not to, and does not, require any ‘‘ emergency ”’ to confer 
upon a laboring man the right freely to sell his labor in the open mar- 
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ket for any price that he can get for it, without wearing the collar of a 
labor union organization. Nor shouldit require any emergency to con- 
fer upon a proprietor the right to hire labor at such price as he may be 
able and willing to give for it, whether the labor so hired has been 
corralied by a union labor organization or not. This is a free country, 
and the fact must be taught to the ignorant but cunning quasi-criminal 
leaders of the labor unions and the dupes who surrender their liberty to 
them and follow them. 


Mr. Justice Story in His Lecture Room. — The following is an 
extract from an article in the Atlantic Monthly, by G. W. Huston, who 
was a law student in Harvard College Law School in the year 1843: — 


In the winter of °42 Mr. Webster and Lord Ashburton, accompanied by Lord 
Morpeth, were at Cambridge a length of time settling the Maine boundary ques- 
tion. These three men were in the habit of attending Judge Story’s lectures, — 
access to the library being what brought them to Cambridge. After an ex- 
haustive consideration of some point, when Judge Story had told what Lord 
Mansfield thought of it, and Chief Justice Marshall’s opinion, and when Lord . 
Morpeth had listened with his lips open and his heavy eyelids closed in a nega- 
tive attitude, for he had inherited gout of many generations, Story would sud- 
denly turn to the old Lord, sitting on a bench with the students, and inquire: 
** And what is your opinion, my Lord?’’ Morpeth would suddenly change his 
whole countenance, gather up his lips and his eyebrows, his eyes sparkling, 
and would deliver an exceedingly interesting opinion on the point under con- 
: sideration. To this may be added the following, written of Story by an old 
; alumnus of the school: ‘‘I often see him in my mind’s eye, walking briskly into 
: the recitation room when behind the hour; his white hat according so well with 
i the white hairs (few in number) which it covered; his ruddy, shining face, 
sown with wrinkles of good humor, or smiles which seemed imbedded in the 
skin. He would take his seat in a free and sociable manner, as though about 
commencing a pleasant tete-a-tete with the classes. In a moment all were 
attention. His thin gold spectacles would emerge from some mysterious hid- 
ing-place and jump upon his nose, soon to be removed and put on at pleasure, 
serving at times to accompany his hand ina graceful gesture. The book before 
him would open, and with it his small mouth — that threshold of legal wisdom 
guarded with perfect and regular teeth, through which issued words of fascina- 
tion, sent out to lodge in many a haunt of memory. ‘‘ Who commences first 
to-day?’ inquired the Judge one morning. ‘‘Mr. —— or myself, — either you 
please,’’ replied a senior member. ‘‘Ah! ” replied the Judge, “ either isa 
very good answer except in the case where a justice in Ireland said to two men 
(one of whom was to be transported and the other executed) ‘ which of you is 
| to be hanged?’” 

Two portraits of Story hang in the school, both noticeable for the moonlike 
red face and its aspect of extraordinary benevolence. One of these portraits 
was painted by the famous artist William Page. He copied it from a portrait 
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which he painted of the Judge five years earlier. He incorporated into this 
copy some important suggestions of Judge Story’s son, Mr. William W. Story, 
and the copy proved more successful than the original. It was hung in Dane 
Hall, April 20, 1846. 


Lanp TitLe ReGisTRATION IN THE IsLanps. — The second 
annual report of the Secretary of Finance and Justice for the year end- 
ing September 1, 1903, is just athand. It is a very interesting report 
throughout, and that portion which relates to the courts and to the ad- 
ministration of justice in particular is of interest to the legal profes- 
sion. It shows that justice is administered evenly, uniformly, honestly, 
expeditiously and ably throughout the islands. In the language of the 
report, ‘‘the judges, both native and American, have performed their 
duties in a very satisfactory manner, and convictions have been secured 
in nearly every case where justice required conviction. Adequate 
penalties have been imposed. It is not too much to say that the new 
judicial system has been one of the greatest benefits that have been 
conferred upon the islands by the American Government, and that it 
has brought home to the Filipino people an abiding conviction that in 
the courts is to be found safe and reliable protection against all unjust 
invasions of person or property.’’ 

That part of the report which shows the remarkable success of the 
Torrens System as administered by the Court of Land Registration is 
of special interest at the present time when the adoption of this system 
is under consideration in so many of our States. The statute enacting 
this system went into effect January 1, 1903. The act was drafted by 
the Honorable Henry C. Ide, the Secretary of Finance and Justice. 
It follows the Massachusetts act in all its essential features with only 
such changes as were necessary to adapt it to existing laws. It ap- 
plies throughout the Philippine Islands. The court has a judge and an 
associate judge. To the former place Hon. Simplicio del Rosario, a 
lawyer residing in Manila, was appointed, and to the latter place Hon. 
D. R. Williams, formerly of California. The statute is not compul- 
sory at present except as to public lands belonging to the government 
of the United States or to the government of the Philippine Islands 
that may be alienated, granted or conveyed after its enactment. 

The court was organized in February, 1903, and up to September 
1, a period of about six months from the time the court was open for 
business, 144 applications had been received. In addition, under a 
subsequent statute the court investigated the titles of claimants to 
numerous parcels of land set apart for military reservations or re- 
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served for public use by the civil government. 
ing from the report: — 

‘*Upon the organization of the court in February (1903) it prepared 
and published forms, blanks, and books of all kinds for its procedure 
and for use in the records of the registrars of deeds. It adopted rules 
and regulations, caused them to be printed in the Spanish and Eng- 
lish languages, and distributed to all judges and clerks of the Courts 

of First Instance, all attorneys in the islands, and to each registrar of 
deeds. Up to the 1st day of September, 1903, 144 applications for 
registration had been filed with the court, from nineteen provinces and 
from the city of Manila, covering property with a value of $1,314,- 
963.20, United States currency, exclusive of the land set apart as civil 
or military reservations. The number of applications in the brief time 
that the court has been available for the transaction of business indi- 
cates that its provisions are being more rapidly availed of than has 
usually been the case in other countries where the system has been 
introduced. Fifty applications originating in the city of Manila have 
been finally determined by the court, and others are pending decree. 
An appeal has been taken upon one case, adverse claims have been filed 
in eighteen cases. Under subsequent provisions of law, the Court of - 
Land Registration is authorized to pass upon the titles of all occupants 
of lands set apart for military reservations. Under the last-named 
act, the Military Commander of the Division of the Philippines 
has filed certifications as to lands set apart for military reservations 
at Corregidor, Mariveles, Los Banos, Punta Calumpan, Tacloban, Cal- 
bayog, Lucena, Nueva, Caceres, Iloilo, Angeles, Pasay, Zamboanga, 
Ormoc, Daraga, Salomague, and San Fernando. Notices have been 
issued for service upon all parties interested in such land, in order that 
it may be brought under the operation of the Land Registration Act. 
By subsequent action of the Commission, land desired to be reserved by 
the civil government for public use may be certified to the Court of Land 
Registration for its determination of title. Thirty-six certifications 
for civil reservations have been received by the court from the civil 
governor, 34 of the same being lands reserved for light-house purposes, 
one for the Islands of Batan, and one for Baguio, Province of Ben- 
guet, where the summer capital of the insular government is expected 
to be established. All persons claiming an interest in the lands set 
apart for military or civil reservations are required to file their claims 
within sixty days from the notice of such certification. A large 
q amount of work of the character last indicated will devolve upon the 
court. 


‘The operations of the act, of course, are not thoroughly under- 
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stood by natives, and to enable them more thoroughly to comprehend 
their rights and the advantages of the system, articles explaining 
the act have been published in the daily papers, in both English 
and Spanish, and in the Official Gazette.. Blank forms have been 
mailed to all provincial treasurers, as well as instructions. Circulars 
have been addressed to the banks, calling attention to the greater 
security for mortgage loans offered by registeredlands. The operation 
of the act is facilitated by the fact that proposed purchasers of lands 
often refuse to take a title until it has been registered. This consider- 
ation will in time tend largely to increase the work of the court. The 
work of the court is made difficult by the multiplicity of ‘royal de- 
crees,’ by which titles have been acquired, the lack of a proper system 
of registration, the loss of the greater portion of the land records, and 
the fact that the public domain has never been surveyed and has been 
in part occupied by the people for generations; but the fact that it 
offers an avenue by which an absolute and guaranteed title can be 
evolved from the general uncertainty now prevailirg offers to capital a 
consideration that must form the basis for any considerable investment. 
From the results that have thus far been attained it is apparent that 
there is a wide field of usefulness for the Court of Land Registration, 
and that ultimately the law will prove to have been a measure most 


conducive to the development of prosperity and the security of invest- 
ment in the islands.’’ 


Lyman Dennison Brewster, a lawyer of national reputation, died 
suddenly at his home in Danbury, Connecticut, February 14, 1904. 
He had been in feeble health since he suffered a stroke of apoplexy 
while speaking at the annual dinner of the New York State Bar Asso- 
ciation at Albany last year. 

He was born at Salisbury, Conn., July 31, 1832. He was a lineal 
descendant in the seventh generation from Jonathan Brewster of Nor- 
wich, oldest son of William Brewster, ‘‘ Chief of the Pilgrims.’’ He 
prepared for college at Sedgwick Academy at Salisbury, Conn., and 
Williams Academy at Stockbridge, Mass. He then entered Yale College, 
where he was graduated in 1855. He subsequently took up the study 
of law, and was admitted to the bar of Fairfield County, June 21, 1858. 
He settled at Danbury, where he resided all his life. He represented 
this town in the House of Representatives of his State for three terms, 
and was afterwards for two years a State senator and chairman of the 
judiciary committee. In 1878, when a member of the House, he was 
appointed by the Governor a member of a committee to simplify the 
legal procedure of the State. In 1879, while stillin the House, he was 
on the commission that framed a new and admirable code of practice 
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for the courts. In 1870 he was appointed first judge of the court of 
common pleas, which office he held for four years. 

Judge Brewster was one of the original members of the American 
Bar Association and a constant attendant upon its meetings. Since 
1893 he has served as a commissioner from Connecticut on the com- 
mission of Uniform State laws, in 1896-97 being president of the 
Commission. On this commission his services were very valuable in 
obtaining the drafting of the bill which the commission recommended 
to the State for adoption, and which has been enacted as a uniform 
law in nearly half the States as the Negotiable Instruments law. 
Judge Brewster advocated and ably defended this law in several arti- 
cles published in the Harvard Law Review and in other legal period- 
icals. The defects of this law, as claimed by its critics, are few and of 
little consequence; its usefulness very great. Judge Brewster per- 
formed a great public service in advocating it. The Uniform Divorce 
law recommended by this commission was drafted by Judge Brewster. 
In his professional career his most notable employment was as counsel 
for the heirs of Samuel J. Tilden in breaking the latter’s will. Judge 
Brewster’s political affiliations were with the Republicans. He was 
married Jan. 1, 1868, to Sarah Amelia, daughter of George W. Ives, - 
of Danbury, Ct., who survives him. 


Tae Late Wituam C. Warner. — This distinguished American 
died in New York City in February after undergoing an operation for 
that now fashionable disease, appendicitis. Many deserved eulogies 
were bestowed upon him by the press of all parties. The Senate of the 
State of New York adjourned out of respect to his memory, on 
motion of Senator Grapy, who made an affecting speech, followed by 
others. 

Mr. Whitney ‘had nearly the same experience in early life that 
has been the lot of many another self-made American. He was 
not as poor in his early days as Abraham Lincoln, nor did he come 
from as humble a stratum of society. If there are ‘‘classes’’ in 
American society, he belonged to the middle class, possibly to what 
might be called in England the ‘‘ upper middle class,’’ or what might 
be called in France ‘‘le Bourgeoisie.’’ He succeeded in graduating 
from Yale College with credit, and went to the city of New York to try 
his fortune. Admitted to the bar, he achieved such success that he 
was appointed to the office of corporation counsel in 1875. An edito- 
rial thus describes his conduct of that office: — 
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He found the office demoralized and inefficient. The city’s interests were 
ill-defended. It was continually losing suits and actions involving immense 
sums were pending. He called about him — and in this he showed that sound 
and penetrating judgment of men which always characterized him—a group 
of able young men every One of whom, we believe, has since that time had a 
useful and conspicuous career. He divided the work of the office among them, 
impressed upon them that great diligence and industry would be required in 
the performance of their duty, and then set before them his own inspiring ex - 
ample. The consequence was immediate and salutary. System succeeded to 
disorder, suits were faithfully and ably tried, and the city at once began to win 
instead of continuing to lose in the courts. 


Mr. Whitney’s success was due to a combination of talents and cir- 
cumstances. He was gifted with affable manners, high social qualities, 
strong ability, anda great capacity for work. To these, he added the 
pecuniary advantages which sprang from marrying the daughter of the 
late Senator Paine, of Ohio, the Standard Oil magnate, who was reputed 
to be several times a millionaire. The use of ample wealth acquired 
through this marriage, combined with great ability, with acknowledged 
integrity, with high culture, and with graceful manners, established his 
success in political life. 

When a young man, he served as amember of Mr. Tilden’s Commit- 
tee of Seventy which demolished the Tweed Ring in New York City. 
He also served in the Legislature of that State. He later became 
Secretary of the Navy under the first administration of Grover Cleve- 
land. Our navy had for a long time been a disgrace to the American 
name. Mr. Whitney may almost be ssid to have created what was 
afterwards called the ‘‘ White Navy,’’ —anavy that totally destroyed 
two Spanish fleets, one at Manila and the other at Santiago de Cuba. 

He was offered a portfolio in the second Cabinet of Mr. Cleveland, 
but declined it, to engage in speculating and in horse-racing. The regret 
has very often been expressed that he did not remain in public life. 
Personally, he stood for all that was best in the political party to which 
he belonged, and especially for civil service reform and sound public 
finance. There may be some excitement for such a man in speculation ; 
there may be amusement for him in breeding fast horses ; but his coun- 
try has a right to his services. 


Tue Late Cuarves Densy. — On January 13th of this year Colonel 
Charles Denby, a resident of Evansville, Ind., died at Jamestown, 
New York, aged about 70. He had delivered a lecture on the previous 
evening. At about midnight he was stricken with heart failure and 
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died at about 8 o'clock on the following morning. We take the follow- 
ing sketch of him from an exchange: — 


Charles Denby was born in Botetourt County, Va., in 1830, and was edu. 

cated at Georgetown College, where he took three medals — more than had ever 
before been received by any one student. His education was completed at the 
Virginia Military Institute. In 1853 he removed to Evansville, Ind., where, 
with the exception of three years during the war, he resided and practiced law 
until 1885. During the rebellion he served with much credit, winning successive 
promotions until he become lieutenant-colonel of the Forty-second Indiana 
Regiment. He was twice wounded, the second time so severely that he had to 
retire from the service, just after he had received a commission as colonel of 
the Eightieth Indiana Volunteers. After serving a term in the Indiana State 
Legislature he was requested to accept the Democratic nomination to Congress 
from the First Indiana Congressional District, but declined, preferring to 
devote! his time exclusively to the legal profession. He was indorsed by 
the entire Indiana delegation and by prominent men outside of the State. 
“! In ‘1885 he was selected by President Grover Cleveland for the post of 
Minister to China in succession to John Russell Young, and he discharged the 
duties{of that position until 1898, when he was succeeded by Edwin H. Conger. 
In the same year he was appointed by President McKinley a member of the 
committee appointed to investigate the conduct of the war with Spain, and in 
1899 he was again selected by the President as one of the members of the 
United States Philippine Commission. 


Tue Decision or THE HaGue ARBITRATION TRIBUNAL WITH RESPECT 
TO THE QUESTION OF PREFERENCES AMONG THE CREDITOR NATIONS OF 
THE RepPvuBLic oF VENEZUELA. —It will be recalled that England and 
Germany, whose subjects held claims against the Republic of Venez- 
uela, with respect to which they could get no satisfaction out of that 
Government, united in a movement to coerce payment or settlement by 
blockading the principal seaports of that country; and that Italy sub- 
sequently joined in the blockade, while a number of nations, including 
France and the United States, stood aloof from it. It will also be re- 
membered that through the exertions of the President of the United 
States, the blockading nations were induced to raise their blockade 
upon a settlement whereby the validity and extent of the claims of all 
the creditor powers against Venezuela, should be submitted to the de- 
cision of a mixed commission; and that the question whether the 
blockading powers, by their act of applying force to compel the settle- 
ment of their claims, had acquired a preference over other creditor 
nations, should be submitted to the Hague Arbitration Court. This 
question of preference was argued before that august tribunal, and 
after taking time to decide, it rendered its decision on February 22d 
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of this year, holding that the three blockading powers were entitled 
to a preference over the powers who had not joined in the applica- 
tion of force; in other words, that they were to be.paid in ad- 
vance, and to the exclusion of such powers. The decision of the 
Tribunal is not calculated to work in favor of applying the principle of 
arbitration to international disputes; and especially it is not calculated 
to inspire confidence in the Hague Tribunal in the minds of right think- 
ing men. Itis true that there is a maxim of equity in the English law, 
that equity favors the diligent and not the sleepy. The operation of 
this maxim is uaderstood to be such, that if one creditor, by his supe- 
rior diligence, prosecutes his claim to a judgment at law, and uncovers 
a fund out of which it may be satisfied, he is not bound to share pro- 
rata with other creditors, who have stood by and looked on. The maxim 
is practically expressed by saying that the creditor who shakes the tree 
is not obliged to allow the other creditors to come in and help him pick 
up the fruit. But we are not aware of any maxim or principle in the 
English law, or in any civilized jurisprudence, under which a creditor, 
who, by force and arms, and not by the exercise of legal process, gets 
an advantage over other creditors equally meritorious, is entitled to 
keep that advantage simply because he has acquired it. 

It is true that a possessory lien, if lawfully acquired, creates a good 
preference, and that the lienor will not be required to surrender the sub- 
ject of his lien, or to share in the fruits accruing from the sale of it, 
with other creditors who have no such lien nor any other lien of equal 
standing ; but the possessory lienor will first be entitled to the satisfac- 
tion of his lawful demand out of the subject of the bailment. But this 
refers to alien lawfully acquired. We are not aware that the law of 
any civilized country goes so far that any person supposing himself to 
be a creditor of another, the validity or extent of his demand not being 
admitted by that other, can climb over the fence of that other and drive 
off his cattle, set fire to hisjhouse, or destroy his crops ; and then on the 
ground of thus having resorted to violence, claim a preference over other 
creditors equally meritorious with himself, and whose conduct is much 
more praiseworthy. Plainly, the decision of the Hague Tribunal does 
not make for peace among the nations, but holds out a direct incentive 
to violence and bulldozing on the part of the larger against the smaller 
nations, — seeing that the power resorting to violence to collect a real 
or imaginary debt thereby acquires a preference with respect to such 
debt, when it shall be established against other nations that stand aloof 
and exercise patience and resort to the peaceful methods of diplomacy 
to collect their demands. 
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UNSEEMLY SPEECH OF PREsIDING JUDGE MURAVIEFF OF THE Hague 
ArsiTRaTIon Court.— The special report of this decision by the Lon- 
don Times and the New York Times says:— 


At the close of the proceedings the Presideut of the tribunal, M. Muravixrr, 
the Russian Minister of Justice, declared that the court had arrived at its 
decision after a minute examination, conducted in a spirit of strict impar- 
tiality. 

M. Muravieff deplored the fact that the proceedings of the court, which 
began in an atmosphere of peace, closed amid the first echoes of a terrible con- 
flict. This conflict, he said, was a serious setback to the cause of progress, 
In spite of the highest aspirations no nation was free from the danger of 
attack from an unexpected quarter. 

War, said M. Muravieff, was justifiable only as an act of self-defense where 
it was necessary to uphold honor or liberty, but a just Providence would 
decide between righteous claims and mere frivolous pretensions. 

The Hague court, said M. Muravieff in conclusion, held to the principles of 
truth and justice, and had reason to hope that it had a sublime mission in the 
future. 


This was an unseemly speech for a judicial officer to make. Fora 
Russian judge to speak of ‘‘ honor’’ after the brazen breach by Russia 
of its pledge to evacuate Manchuria, is the sublimity of impudence. 
For him to speak of an attack from an unexpected quarter, seeing that 
prior to the outbreak of the war, Russia had delayed its replies to the 
notes of Japan and protracted negotiations for five months, endeavor- 
ing to play with Japan as a cat plays with a wounded mouse, and that, 
prior to the outbreak, Japan had suspended diplomatic relations with 
Russia, and notified Russia that Japan reserved to herself liberty of 
action, is equally brazen. For a Russian even to mention the name of 
‘* liberty ’’ is a startling abuse of that sacred word, seeing that the sub- 
jects of that country do not enjoy the liberty which was enjoyed by 
the subjects of England three hundred years ago. ‘Think of the 
‘* liberty ’’ of the Russian ‘‘ administrative process,’’ by which a citi- 


zen is seized in his bed at night without any accusation made against 


him, without any examination, without any trial, and hurried away to 
the Siberian mines. It is a part of liberty that one shall have the 
right to live in peace and enjoy the honest gains of his industry. Did 
the Jews who were murdered and despoiled at Kishineff enjoy this 
liberty? Do the Finns enjoy it? Do enlightened Europe and America 
believe that the claims of Russia in the Far East are “ righteous claims,”’ 
and that the aspirations of Japan are ‘‘ mere frivolous pretensions? ”’ 
For a Russian Minister of Justice to sound the words ‘‘ honor ’’ and 
‘‘ liberty ’’ in the ears of the civilized world, when the political methods 
of his own country form, and always have formed, the very definition 


XUM 


| 
4a 
i 
i 
| 
} 
a] 


XUM 


NOTES. 255 


of falsehood, fraud and trickery, and when his government is, and 
always has been, a vast conspiracy against its own subjects and against 
mankind, — is certainly not edifying. 

The ‘‘ liberty,’’ the sacred name of which is thus profaned by the 
Russian Judge, is well illustrated by what has recently taken place in 
the liberty-loving country of Finland. The Finns were conquered by 
the Russians in 1809, and the Czar guaranteed to them the preservation 
of their Constitution and of their free Legislature. This guarantee was 
treacherously evaded until the year 1859, when their Legislature was 
called into existence and a semblance of freedom was established. 
For a long time past the process of Russianizing Finland has been 
going on under the thumb-screws of the infamous Bobrikoff, the Gov- 
ernor General appointed by Russia to rule over that country. The 
outrages which he has committed against the liberty of the Finns, 
could not have been committed by a British king against his subjects 
300 years ago. Here are some of the late items: — 


M. Annensky, a writer of St. Petersburg, was arrested for the seditious sen- 
timents uttered by him at the grave of the editor Mikhailovsky. 

M. Falborg, a statistician, has been banished for five years to the Province 
of Irkutsk for the part he took in the recent Technical Congress. 

M. Pereverzeff, a lawyer, has been banished for three years to Archangel for 
his participation in the same Congress. 

M. Petrunkevitch, one of the most prominent Liberals of the Tver Zemstvo, 
has been forbidden to live in Tver Province. 


Tae Liserty or Apvocacy 1n Russia. —'Bhe liberty’’ whose 
sacred name was thus profaned by M. Muravierr, is illustrated by 
what took place at the recent trials of those accused of criminality with 
respect to the massacre of the Jews at Kishineff. For exercising the 
liberty of advocacy, as it would be exercised without question in 
England, in America, and probably in some other countries of Europe, 
two lawyers who represented the Jews, are in prison, and one has 
been condemned for five years to Siberia. This punishment has 
been imposed upon them for speeches in their conduct of those trials, in 
which they accused the government of fomenting the Anti-Jewish riots 
in order to divert attention from a revolutionary demonstration. A 
Jewish news)aper published in New York, called the Forward, prints 
what purports to be the speeches for which these condemnations were 
made. The following is given as a translation of the very worst para- 
graph in these speeches: — 
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We have before us the glaring truth that the riot was organized, but are 
forced to beg to struggle to unearth the facts which the investigating judges 
and State’s Attorney are doing all in their power toconceal. The most re- 
markable facts have come to light. It appears that there is a connecting 
link between the riot, which was an organized affair, and the political dem- 
onstration which was expected to be held in Kishineff on the very day when 
the riot broke out. Again a connection has revealed itself between the com- 
plex organization which prepared the riot against the Jews with the soldiery 
gathered in the courtyard of the Governor’s palace just one day prior to the 


outbreak against the Jews. These soldiers were there waiting fora myste- 
rious order from above. 


THe SUPERIORITY OF JURIES OVER JUDGES IN DECIDING QUESTIONS 
or Fact. — Eminent judges have often confessed the superiority of 
jurors over judges in deciding questions of fact. If the Supreme Court 
of Missouri, or the majority of them which decided the railway negli- 
gence case reviewed in our last number,’ had kept this consideration in 
mind, or if they had at least kept in mind, the fact that jurors are the 
constitutional triers of facts in actions at law, — they would have affirmed 
the judgment, administered the constitution and the law as they were 
intended to be administered, and would have rendered a judgment more 
consonant with truth and justice. If they had pursued the same course 
in the contempt case,? which we review in the present issue, they would 
have upheld the right of trial by jury as guaranteed by the constitution 
of Missouri, and would have avoided the unseemly spectacle of sitting 
in judgment in their own cases, for the purpose of punishing one who 
had ‘‘scandalized’’ them, setting aside a wholesome statute in order 
so to do, and inventing an ea post facto law, if mere unrestrained judi- 
cial discretion can be called a law, to reach the result. If they had 
taken the same sound view of the sanctity of the verdicts of jurors in 
actions at law, which was taken by Mr. Chief Justice Crarx, of 
North Carolina, in the late case of McCord v. Atlanta &c. R. Co.,’ 
they would not have decided either of these cases as they did, espe- 
cially the contempt case. The offense which the editor had committed 
was merely the publication of a libel against the judges of the Supreme 
Court, by accusing them of corruption; and while the accusation was 
wholly unfounded and the making of it was highly indecent, yet the 
judges were not entitled to any better protection at the hands of the 
law, than that accorded to the Governor, or to the members of the 
Legislature or to any other public officer or citizen. 


1 38 Am. Law. Rev. 131. 3 45S. E. Rep. 1031. 
2 State v. Shepherd, 76 8S. W. Rep. 
79. 
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In the case just referred to, Mr. Chief Justice CLark used the follow- 
ing language :— 


The defendant moved to set aside the verdict because against the weight of 
evidence. The judge refused, saying that, if he had been a member of the jury, 
be would not have found the issues in favor of the plaintiff, but, as the jury 
had so found them, he would let the verdict stand. The defendant excepted, 
but we think unadvisedly. The wisdom of the Anglo-Saxon race, the world 
over, has recognized the superiority of juries over judges as a tribunal for the 
ascertainment of facts; and it is only when the judge deems that there has 
been a palpable miscarriage of justice that he is given the power, not to find 
the facts himself, but to set aside the verdict and send the case to another jury. 
In State v. Kiger,! the court, after mentioning that the granting or refusing a 
new trial because against the weight of evidence in not reviewable, says: 
‘¢ The fact that twelve men have convicted on the evidence will often and prop- 
erly make him less sure of his own opinion to the contrary. Nor should even 
he give anew trial merely because, ifajuror, he might have voted for acquittal.’» 
This principle was cited and approved in State v. Green.? In Coley v. Rail- 
road,® it is said: ‘* It may be that, if we were jurors, we would find the 
plaintiff guilty of contributory negligence, as a matter of fact, and not at all 
unlikely that the recovery would be less. But we are not jurors, andJhave no 
right to assume their functions.’”’ It is true that this court cannot set aside a 
verdict because against the weight of evidence, and that the superior court 
judge who heard the trial has that power, and, in the interest of justice, should 
exercise it in proper cases; but it is equally true that his action in that regard 
is not reviewable, and the reason given in this case is not a refusal to act for 
want of power, but an exercise of his discretion warranted by cases above cited. 


Taxine Testimony BY DeposiTion IN PROSECUTIONS AGAINST NEGROES 
FoR SEXUAL AssAULTs ON WHITE Women.— It is stated that Governor 
Montague of Virginia, has induced the legislature of that State to?pass 
a law providing that women who have been the victims of criminal as- 
sault, shall not be compelled to testify concerning the fact, in open 
court, but that their testimony may be taken at their residences by 
deposition. We are not acquainted with the text of the law, but we 
see it stated in a New York paper that such a law has been passed. 
The object of the law is to remove one of the incentives to the 
lynching of negro ravishers and would-be ravishers, No woman who 
has been the victim of such an assault wants to go into court and detail 
the circumstances before a judge and jury and the assembled audience, 
subject to cross-examination, it may be, by a sbyster lawyer. No 
man wants to see his wife, or his sister, or his daughter subjected to 


1 115 N.C. 751; 20 S. E. 458. 3129 N. C. 416; 40S. E. 199; 57 L. 
2117 N. C. 696; 23S. E. 99. R. A. 817. 
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such an ordeal. ‘‘ The importance of this law,’’ says the New York 
Evening Post, *‘ can hardly be overestimated, since it deprives those 
who approve of lynching, of one of the arguments most effective in 
Southern communities;’’ and that able journal recommends that 
other States enact similar laws. The difficulty with doing s0 
lies in the fact that in nearly every State of the Union, such 
a law would be unconstitutional. The constitutions of a large major- 
ity of the States contain, in their bill of rights, a clause declaring that 
it is the right of every person accused of crime, to meet the witnesses 
against him face to face. It need not be suggested to lawyers in any 
part of our country, that accused persons cannot be prosecuted and 
convicted upon evidence taken in their absence by way of deposition ; 
but the witness must in all cases confront the prisoner in open court, 
and the prisoner must have the right of cross-examination. It is 
assumed that the recent constitution of Virginia modified this constitu- 
tional guarantee, or else no Legislature, having even a handful of law- 
yers in its midst, would be so insane as to pass such a statute. 

Point is given to these observations by the recent conviction at 
Roanoke, Va., of a negro whose crime consisted in entering the house 
of a white man and dangerously wounding his wife and little daughter 
with a hatchet and a razor; and committing a sexual assault upon one 
or the other of them, as was sufficiently proved by medical testimony 
at the trial. He was convicted and sentenced to be hanged. The judge 
had refused to avail himself of the statute just enacted by the Legisla- 
ture to prevent lynching of this very felon, providing that, on the ap- 
plication for a change of venue, the trial judge might remove the case 
for trial to another jurisdiction, thereby to avert the lynching which 
would undoubtedly have taken place; but Governor Montague ordered 
out a large portion of the militia of the State, selecting troops from 
Richmond, Petersburg, Lynchburg, Suffolk, and other towns. Gov- 
ernor Montague seems to be the right man in the right place. His 
firmness and resolution are of the Jacksonian order, his hair is of the 
Jeffersonian-Jacksonian color. He is still a young man, probably not 
much over forty. It is a wonder that in the dearth of available candi- 


dates which prevails in his party, he has not been thought of for the 
Presidency. 


Tue Late Rosert Lowry. — The late Judge Rosert Lowry, for 58 
years a member of the bar of Indiana, died at his home in Indianapolis 
on January 27th of this year, at the age of 82. He represented the 
12th Indiana District in the 48th and 49th Congress. His boyhood 
was spent in Rochester, N. Y., and he became a lawyer at Goshen, 
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Ind. He was appointed a Circuit Judge in 1852 and was President 
of the Democratic State Convention and delegate to tue Nationa !Con- 
vention in 1860, and was also a delegate to the National Convention in 
1872. He was elected a Circuit Judge in 1864, re-elected in 1870, 
and resigned in 1875. He afterward served as a Judge of the Superior 
Court. In 1879 he was elected the first President of the Indiana Bar 
Association. 


Tue Law’s Detar: THe Case or R. Witiiams.— Ellis R. 
Williams, on July 8, 1882, was injured on the Delaware, Lackawanna 
and Western Railroad, and sued that company for damages. The 
injury was the every-day occurrence of an inexperienced or unwarned 
brakeman, struck by that common railway murder-machine, a low 
overhead bridge. The case has been oscillating for twenty-one years, 
between the trial court and the Court of Appeals, stopping at the 
half-way house, the Appellate Division, where the plaintiffs some- 
times get poor fare. On the sixth trial a verdict was rendered in his 
favor for $4,500, which was affirmed by the Appellate Division and 
is now affirmed by the Court of Appeals. It is supposed that this 
affirmance will end the litigation. An enormous bill of costs has 
been run up, which the railroad company will have to pay. The com- 
pany could have settled with Mr. Williams before he brought his 
first action, for the sum of $1,000, but it would not give more than 
$800, and now it must take its medicine. Being a very rich corpora- 
tion, with its common shares more than double their normal value, it 
can probably take a good dose of this kind of medicine without making 
wry faces. 


Tue or TURNER, THE ENGLISH ANARCHIST. — It will be 
remembered that Jonn Turner, the harmless Anarchist was seized by 
the agents of Secretary of Commerce Cortetrou while delivering a 
lecture from the platform of the Lenox Lyceum on the subject of labor 
unions. They hustled him off to Ellis Island and locked him up and 
prepared to deport him as an Anarchist under the recent act of Con- 
gress, providing for the deportment of Anarchists. As between this 
country and Great Britain, this would have made no international ques- 
tion or ‘‘incident’’ if Turner had submitted to deportation ; since the 
right to deport foreigners is conceded to belong toevery nation. But 
Secretary Corretrov acted under the law providing for the deporta- 
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tion of Anarchists, and thus arose the legal question whether Turner 
was an Anarchist and subject to deportation within meaning of the 
law. Judge Lacombe decided that it was a question for the Executive 
Department of the Government of the United States to decide. An 
appeal was taken from the decision of Judge Lacomsg, to the Supreme 
Court of the United States. The Supreme Court, on February 29th, 
directed that the case be set down for hearing early in April, and that 
in the meantime TuRNER be released on bail. This is thought by the 
lay press to foreshadow a decision of the court that TurNeR is not sub- 
ject to deportation; but this by no means follows. We have spoken 
of TuRNER as a harmless Anarchist. He is harmless in the sense that 
he does not advocate violence as a means of bringing about political 
changes, but the doctrines which he advocates lead to violence in 
others ; and the members of the judiciary, in dealing with such a ques- 
tion, ought to remember that it is but one step between resorting to 
violence against the chiefs of States and against the judicial depart- 
ments of governments, many of whose decisions are so obnoxious to 
Anarchists and their sympathizers. 


Text or THE Russtan DeciarsTion OF War.— By the grace of God, 
we, Nicholas I1, Emperor and Autocrat of all the Russias, etc., make 
known to all our loyal subjects: 

In our solicitude for the maintenance of peace, which is dear to our 
heart, we made every exertion to consolidate tranquillity in the far East. 
In these peaceful aims we signified assent to the proposals of the Jap- 
anese government to revise agreements regarding Korean affairs ex- 
isting between the two governments. However, the negotiations be- 
gun upon this subject were not brought to a conclusion and Japan, 
without awaiting the receipt of the last responsive appeals of our gov- 
ernment, declared negotiations broken off and diplomatic relations with 
Russia dissolved. _ 

Without advising us of the fact that the breach of such relations 
would in itself mean an opening of warlike operations, the Japanese 
government gave orders to its torpedo boats to suddenly attack our 
squadron, standing in the outer harbor of the fortress of Port Arthur. 
Upon receiving reports of the viceroy in the far East about this, we im- 
mediately commanded him to answer the Japanese challeage with armed 
force. 

Making known this, our decision, we, with unshaken faith in the 
Almighty and with a firm expectation of and reliance upon the unani- 
mous willingness of our loyal subjects to stand with us in defense of 
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the Fatherland, ask God’s blessing upon our stalwart land and naval 
forces. : 

Given at St. Petersburg, January 27, 1904 A. D. (new calendar, 
February 9, 1904), and in the tenth year of our reign. Written in full 
by the hand of his Imperial Majesty. NicHowas. 


A Question oF JupictaL Over Diplomatic PrecepENCcE. — A press 
dispatch dated Washington, January 22nd, indicates that the agony 
growing out of the question of official precedence has invaded this 
country. It says: — 


An incident occurred at the President’s reception last night which to-day 
has caused some comment in Washington official and social circles. The 
reception was to the judiciary, and, in accordance with custom, the line pass- 
ing the President and Mrs. Roosevelt and the receiving party was headed by 
the Chief Justice and Mrs. Fuller. They were to be followed immediately by 
Associate Justice and Mrs. Harlan, but Major McCawley of the Marine Corps, 
one of the aides at the White House social functions, stopped the line in order 
that some members of the Diplomatic Corps who were in the Red Room might 
be presented to the President and Mrs. Roosevelt. 

His action caused some annoyance, and Justice Harlan frankly remonstrated, 
insisting on the right of the members of the Supreme Court, in accordance 
with custom, to head the line. Friends of the members of the court main- 
tained that, as the reception was to the judiciary, they should precede the 
others in the Jine. The President knew nothing about the incident. 


We respectfully suggest that a sound way out of this agonizing 
problem would be to keep in mind the consideration that an Ambassa- 
dor from a foreign country represents his Sovereign, and should there- 
fore be entitled to precedence over all local dignitaries at a President’s 
dinner, except the President and his wife, and excepting, of course, 
the special guests in whose honor the particular dinner may be given. 
Thus, in the case of a dinner given by the President to the Chief 
Justice and the Justices of the Supreme Court, they ought to have 
precedence even over foreign Ambassadors, because they are the 
special guests. 


Areuinc Cases sy Distance has begun to bea 
recognized feature of judicial proceeding. A press dispatch from 
Dover, Del., says: — 


After considering arguments submitted orally, in writing, and by long- 
distance telephone, Chancellor Nicholson at midnight last night appointed 
Tuomas F. Bayard of Wilmington and B. L. Pertigrew of New York 
temporary receivers for the International Finance and Development Company, 
a New York concern with several million dollars capital. 
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RATSBANE AND Sacap Oi. — Few lawyers of our day know that 
mélange of learning, humor and law, history, biography and gossip, 
familiar to their fathers'as ‘‘ The Reporters, Arranged and Classified ”’ 
by John William Wallace. Not the least interesting part of his read- 
able work is the frequent quotation of quaint extracts from the old 
reports. For instance, he gives this case from Moore. Note the ‘* Dog- 
French,’’ — the queer mixture of Latin, French and English, into 
which the original Law-French gradually decayed : — 


Al Sessions al Newgate post natalem Domini 1604 2 Jac. Le case fuit que en 
home et se feme ayant longe temps vive incontinent ensemble, le home ayant 
consume son substance, dit al feme que il fuit weary de son vie; et que i! voi- 
lait luymeme occider; a que la feme dit que donques elle voilait anss{ moryer 
ove luy: per que le home praya la feme que elle voilait vaer etacheter Ratxs 
BANE; et ils voilout ceo biber ensemble: le quel il fist; et el ceo mist en le 
drink, et ils bibent ceo. Mes la feme apres prist sallet oyle; per que el vomit 
et fuit recov: mes le home morust. Et le question fuit si ceo fuit murther en 
la femme. — Leg. Bib. N. S. 


Tue Greatest AMERICAN DECLINER. — GeorGE WasHINGTON refused 
a crown. When his ill-treated army after the close of the Revolu- 
tionary War wanted to make him king and appointed a colonel of the 
Pennsylvania Line to sound him on the subject, Washington wrote in 
reply to the letter of the colonel, demanding what he had done to lead 
anyone to suppose that he could entertain so base a proposition. But’ 
ANDREW JACKSON was the greatest decliner in the history of American 
public life. The first Representative in Congress from the State of 
Tennessee, he served through one session and then resigned the office 
and rode home to his plantation near Nashville. When Willie Blount 
was expelled from the Senate of the United States, Andrew Jackson 
was appointed in his place, and rode back on horseback to Philadel- 
phia, which was then the seat of Government, and served a session in 
that august body, and then resigned and rode home again to his plant- 
ation. Appointed a Judge of the Superior Court of Tennessee, then 
the highest court of judicature in the State, he served six years and 
then resigned. Elected a Major-General of the Tennessee Militia by 
the casting vote of Governor Cocke against the distinguished Revolu- 
tionary hero, John Sevier, he filled all the responsibilities of that impor- 
tant office with the greatest promptness and credit, — conducted on 
the Mississippi river an expedition against Aaron Burr, prose- 
cuted three successful campaigns against the hostile Indians, — 
and again resigned, but this time to accept the commission 
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of Major-General in the armies of the United States, in 
place of William Henry Harrison, who had resigned the same office 
in disgust at the imbecility of the Administration. In the office of 
Major General of the armies of the United States, he fought that in- 
credible battle in which Pakenham and one-third of his army went 
down upon the earth in the space of 25 minutes, and, after holding the 
office for a subsequent time, during which he almost wiped out the 
hostile Seminoles, and shot Ambrister the British Captain and hanged 
Arbuthnot the Scoich trader, he resigned office again to retire to the 
shades of private life. Appointed Governor of West Florida, to con- 
duct the cession of that country to the United States, he spent six 
months in that hot and insalubrious climate, during which time he suc- 
ceeded in imprisoning the Spanish Governor in a common calaboose, 
and again resigned this office. -Again elected a Senator of the United 
States, quite against his wishes, and owing to a factional fight in his 
party, he held the office for a short time and again resigned. 


“ George Washington had thanks and naught beside, 
Save the all cloudless glory which few men’s is, 
To have saved his country. Pitt, too, had his pride, 
And, like a true born minister of state is 
Renowned for ruining Great Britain gratis.’’ 


We have in our day a great decliner. ‘‘ Twice, ’’ says an apprecia- 
tive newspaper editorial, ‘‘ he has refused appointment to the Supreme 
Bench of the United States, although his own personal desires would 
have led him to accept it; the first time because of his own sense of 
duty to the Filipinos, the second time because of the urgent protest of 
the Filipinos themselves — both times from motives that did him the 
highest honor.’’ 

His name is Witt1am H. Tarr. From first to last he has held the fol- 
lowing official positions: Assistant Prosecuting Attorney for Hamilton 
County, Ohio; Collector of Internal Revenue at Cincinnati; Judge of 
the Superior Court of Ohio; Solicitor-General of the United States; 
Judge of the Sixth United States Circuit, member of the Circuit Court 
of Appeals; President of the Philippine Commission, and first Civil 
Governor of the Philippines. 


REvease OF Mrs. Maysrick.— Mrs. Maybrick, the American woman 
living in England, who tried to poison her husband in order to get an- 
other one, but did not quite succeed in doing it, he having died from 
some other cause, and who was convicted of murder at Liverpool, be- 
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fore Mr. Justice SrepHen, after he had become insane,— has at last 
been released on some sort of ticket-of-leave arrangement, by which she 
is temporarily committed to an asylum prior to her final release. It 
will be remembered that her counsel was Sir Cuartes Russ t, after- 
wards Lord Russell of Killowen, Lord Chief Justice of England. The 
story has been floating about that Lord Russell affirmed his belief 
in her innocence after the fact of her conviction. Lord Russell never 
did anything of the kind; but he did say that she was wrongly con- 
victed, and that no one ought to be condemned on such evidence; and 
he did what he could to secure her release. Major Rupoten Firz- 


PATRICK, writing upon this subject, in the New York Times, pointedly 
says: — 


Permit me to say that a European jury is very likely tu look with grave sus- 
picion upon a wife who looks with equanimity on a dying husband, while writ- 
ing to her lover describing the progress the former is making toward eternity. 


Had there been no Mr. Brierly there would have been no trial, hence no con- 
viction. 


Tae Late Wuaitaker Wricut.—In January last, Wuiraker 
Wricut, an American promoter and swindler, ended a meteoric career 
by taking cyanide of potassium after being convicted by a jury of 
swindling by means of false prospectuses, before Mr. Justice Bicnam 
of the English High Court of Justice. In doing this, Wright set an 
example to others. After you have swindled everybody within reach, 
and have in turn run through all that is beautiful or new, and have 
been exposed and sentenced to adequate punishment after a fair trial, 
it is time to quit this earthly scene; and the poison route is as good 
as any other. Better men have contemplated taking this route if 
pressed to an extremity. Freprerick THE Great always carried poison 
with him, and theGreat Napo.eon at Fontainebleau, after the capitulation 
of Paris, in 1814, tried to poison himself, but did not have the nerve to 
accomplish it. 

There was nothing small about Wricur. His fraudulant company 
transactions caused the British public to lose, according to the figures 
of the expert accountants who analyzed-and summed up the wreckage, 
no less than $35,000,000. His methods were not essentially different 
from those of his great predecessor, Ernest Terence Hooter. They 
consisted in giving away blocks of shares to noblemen and other high 
personages, and especially to the editors of financial journals, whose 
recommendations could bolster up a company in the eyes of a gullible 
public. Dazzled by the names of Lord Skrewjaw, K. C. B., the Right 
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Honorable Reachout, and Sir Gobble-Gobble, Bart., the confiding 
public climbed over each other to invest their good sovereigns in the 
worthless paper of no less than thirty-five of Wricnr’s companies. 
Money poured into his coffers so fast that at one time he was supposed 
to have an income of half a million poundsayear. ‘‘ It isinteresting,’’ 
says an American paper, ‘‘ to note the extent to which the social fac- 
tor under the conditions of English life enters into criminal financial 
projects resting on the audacious promotion. The British commonalty 
dearly love a lord, and are more easily dazzled by the glamor of title 
than any other people in Europe, even that of Germany. The shrewd- 
ness with which this national trait has been utilized by astute swindlers 
who have a genius for organization is a striking phenomenon, and it has 
been the easier, as there are so many of these glittering and penniless 
personages abroad in the land. One of the saddest episodes in the 
Wricut frauds is that innocent participation in them which sent the 
Marquis oF DurFsErin to his grave with a broken heart. Brilliant 
diplomat, Governor-General of Canada, Viceroy of India, distinguished 
as statesman and writer, one of the most witty and accomplished men 
of his time, he was as innocent in business matters asa baby. Wricut 
drew him into his insidious meshes, and one of the most honorable of 
men became the tool of the colossal swindler. The man of honor paid 
his penalty. The villain has escaped his.’’ No, he finally paid his. 


A Great ImpertaL TripunaL IGNORANT OF THE LocaL Law WHICH IT 
ProressEs TO ApMInIstER.—We find the following in the Law Times 
(London) : — 


Remarks of a very vigorous nature have been made by Sir Ropert Strout, 
the Chief Justice of New Zealand, concerning the Judicial Committee of the 
Privy Council, In the course of their judgment in an appeal from the Court 
of Appeal of New Zealand, their Lordships expressed the opinion that the 
respondent had been wrong in every step from first to last, and apparently 
made allegations that the Court of Appeal had denied the appellants justice, 
and degraded its dignity and independence by subserviency to the Executive 
Government, and they reversed the order appealed against. The learned Chief 
Justice (who was not a member of the Court of Appeal, and whose judgment, 
reversed on appeal, has been approved by the Judicial Committee) has now 
refuted these aspersions, retorting that this is not the only judgment which the 
Privy Council has pronounced under misapprehension or ignorance of the local 
laws, and, further, that it has shown several times in recent years that it does 
not know the statutes, conveyancing terms, or history of the colony. He said, 
in conclusion: ‘A great imperial judicial tribunal, sitting in the capital of 
the Empire and dispensing justice even to the meanest British subject from the 


| 
i 
| 
| 
| 
1 
| 
° 


266 38 AMERICAN LAW REVIEW. 


uttermost parts of the earth, is agreat and noble ideal, but, if that tribunal is 
unacquainted with the laws which it is called upon to interpret or to admin- 
ister, it may unconsciously become a worker of injustice.’ It is the duty of an 
appellate tribunal to consider and, if necessary, criticise the judgments of the 
courts below, but we are not surprised that the remarks made by the judicial 
committee have caused intense indignation throughout the colony. 


Tae Strme Cravse anp Contracts. — The 
interruption of building, manufacturing, and other contracts to per- 
form work and labor or to supply materials, in consequence of strikes 
and the walking delegate, has become so frequent that it is becoming 
customary for contractors to insert in their contracts a clause, of which 
the following, taken from the form of contract in use by a large firm, 
is an example: — 


In case the manufacturer shall be unable at any time to make and supply 
or the purchaser shall be unable to take and use said article in consequence of 
strikes, fire, explosion, war, acts of God, or the public enemy, or any causes 
beyond the control of either party, the manufacturer shall not be liable to the 
purchaser for failure to supply such article, nor shall the purchaser be liable 
to the manufacturer for failure to take such article, resulting from any of 
said causes during the period of disability. 


The labor insurrection is thus classed with the ‘‘ Act of God, or of 


the public enemy ;’’ and it is difficult to see that the classification is not 
an apt one. 


Lincotn’s GettyspurG — Each year brings around the anni- 
versary of the dedication of the Battlefield of Gettysburg, and calls to 
memory the famous speech delivered by President ABraHAm LINCOLN, 
while the elaborate oration of Epwarp Everett is unread and forgot- 
ten. Mr. Lincotn spoke in a style all his own. His short and immor- 
tal speech was as follows: — 


Fourscore and seven years ago our fathers brought forth on this continent a 
new Nation, conceived in liberty and dedicated to the proposition that all men 
are created equal. 

Now we are engaged in a great civil war, testing whether the Nation, or any 
nation so conceived and so dedicated, can long endure. We are met on & 
great battlefield of that war. We havecome to dedicate a portion of that field 
as a final resting-place for those who here gave their lives that this Nation 
might live. It is altogether fitting and proper that we should do this. 
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But in a larger sense we cannot dedicate, we cannot consecrate, we cannot 
hallow this ground. The brave men, living and dead, who struggled here, 
have consecrated it far above our poorer power to add or detract. The world 
will little note nor long remember what we say here, but it can never forget 
what they did here. It is for us, the living, rather, to be dedicated here to 
the unfinished work which they who fought here have thus far so nobly 
advanced. It is for us to be here dedicated to the great task remaining before 
us, that from these honored dead we take increased devotion to that cause for 
which they gave the last full measure of devotion; that we here highly resolve 
that these dead shall not have died in vain; that this Nation under God shall 
have a new birth of freedom, and that government of the people, by the people, 
for the people, shall not perish from the earth. 


A MarrimoniaL Tanc_e. — Through an error of the Virginia Legis- 
lature many couples supposed themselves lawfully married under the 
laws of that State, find themselves living in adultery, through no fault 
of their own. The contretemps is thus described in a press dispatch 
from Richmond : — 


The Legislature passed a bill December 12, rendered necessary by the new 
legislation providing that hereafter all marriage licenses shall be issued by 
the clerks of circuit and corporation courts. Heretofore this matter has 
been looked after in the counties exclusively by the county court clerks. 
It had been intended to make the new law operative on and after February 
1, 1904, but through an oversight the bill was made effective from its pass- 
age. 

Meanwhile the couples of the State, in ignorance of the change, continued 
to obtain their licenses from the clerks of the county courts, none of whom 
apparently had been advised of the law. 

When the discovery was made to-day, the Senate promptly passed a bill 
to validate all ceremonies celebrated since December 12, but the House had 
meanwhile adjourned for the day and no relief could be given the illegally 
mated couples. An effort will be made to-morrow before the Legislature 
adjourns for the holidays to pass the bill, and the Governor will be urged to 
sign it promptly. 


Tae Late Jonn N. Jewetr.—This distinguished member of the 
Chicago Bar died suddenly on January 14, of this year, at his residence 
in that city. He was born in Palmyra, Maine, in the year 1827. His 
early education was the very best possible one for a lawyer, the physi- 
cal training which a boy acquires ona farm. When he was yet a boy 
his parents sought a new home in the West. After a year spent in part 
as teacher of a private school in Madison, Wisconsin, he rewurned to 
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Maine and entered Bowdoin College, in the sophomore year. Three 
years later, in the year 1850, he received the degree of Bachelor of 
Laws, after which he was employed for two years as one of the prin- 
cipals of North Yarmouth Academy in Maine, devoting his leisure time 
to the study of the law. Returning to Wisconsin, he entered the law 
office of Collins & Smith, at Madison, as a student. In 1853 he was 
licensed to practice law in Wisconsin, and, on presenting his license to 
the Supreme Court of Illinois, he was admitted to the bar of that State 
in the same year. He commenced the practice of the law in Galena 
where he was in partnership with Wellington Weigley for over three 
years. Finding Galena too small a place for him, he went to Chicago 
and entered the office of the distinguished Van H. Higgins as an as- 
sistant, and subsequently he became a member of the firm of Scates, 
McAllister, Jewett & Peabody, then one of the leading firms in 
Chicago. 


TECHNICALITY vERSUs Justice: A Caustic Protest. — We find the 
following editorial in the Ohio Law Bulletin : — 


In an article somewhat remarkable for its fervor, conservative position and 
sterling common sense, the Central Law Journal, of St. Louis, Mo., in its issue 
of August 14, editorially calls attention to the conceded fact that substantial 
justice is frequently denied by subtle technicalities of the law. Eight recent 
decisions of the Missouri Supreme Court, reversing causes from lower courts, 
have so incensed the people of that State that the Journal gives seasonable 
warning of the “ rising tide of disrespect for the law and the courts,’’ and calls 
for reform in criminal procedure. One of the cases referred to was a civil 
action entitled Oglesby v. Missouri Pacific Ry. Co. In the court below plain- 
tiff obtained a verdict of $15,000 for personal injuries. On appeal the Su- 
preme Court affirmed the judgment, one judge only dissenting. No legal ques- 
tion was involved, the case turning upon the evidence. A rehearing was granted; 
the judgment reaffirmed, the same judge dissenting. A second rehearing 
was granted, and for the third time the judgment was affirmed, but this time 
three out of the seven judges dissented. A third rehearing resulted ina re- 
versal by a vote of four to three. Remanded to the trial court, the plaintiff 
again secured a verdict for $15,000. Recently the judgment of the trial court 
was again reversed by the same vote of four to three, but without remanding 
the cause for a new trial, and the plaintiff was turned out of court on the 
ground that his evidence was insufficient. 

The criminal cases reversed grew out of the famous bribery investigations 
now being conducted by Circuit Attorney J. W. Folk of St. Louis. Out of 
twenty-one indictments tried twenty convictions have resulted. Of the 
seven cases that have gone before the Supreme Court all have been reversed. 
In some of the cases the court recognized the overwhelming character of the 
evidence, says the Journal, but insisted upon “ the merest technicalities which 
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even a Philadelphia lawyer might find difficult in understanding.”” The Journal 
disavows any criticism (possibly with the recollection remotely in mind of the 
contempt proceedings instituted by this same court against newspaper editors 
offending upon this same matter) of the particular judges who rendered these 
decisions, but denounces the over-subtle rules of law which make these and 
similar decisions possible. 

While the Ohio code of criminal procedure may not embody the perfection 
of human wisdom on the law of criminal practice, it is believed that neither 
the unwisdom of the law nor the perverse attitude of our courts are at all likely 
to justify or call forth such a remonstrance on the mal-administration of justice 
as has gone up in Missouri, evidenced in part by the closing words of the 
Journal’s protest: — 

‘In behalf of a profession, the most liberal on God’s earth, and in the name 
of justice, which every member of that profession reveres as he does his 
own life, we call for a revival of that spirit that moved the profession in 
the early part of the nineteenth century at the call of a long-suffering peo- 
ple to brush away, without ceremony, the accumulations of legal metaphysi- 
cians and the technicalities of pleading and practice which, like a repulsive 
fungus growth, had grown up with and around the common law and had 
obscured its glorious and beautiful symmetry. That same call has come 
again to members of that same profession to give themselves heroically to 
the task of seeking to secure prompter justice and to destroy absolutely the 
efficacy of an insistence upon technicalities, especially in criminal cases where 
the evidence is clearly sufficient to convict the prisoner. 


Tae Cope or Hammurasi. — The following interesting account of 
this ancient document, if such it can be called, for it is engraved on 
stone, is taken from the literary supplement of the New York Times :-— 


Just a year ago Prof. Delitzch, the great German authority, delivered his 
lecture on ‘* Babel und Bibel,’’ which brought forth the Kaiser’s famous con- 
fession of faith. The point that attracted most attention in this controversy 
was his reference to ‘‘The Code of Hammurabi,’’ called the “Friend of 
Abraham.’’ A translation and transliteration of this code will appear on Febru- 
ary 25, published by the University of Chicago. This will be accepted as su- 
perior to Hugo Winckler’s translation published a year ago. The monument 
on which the Code of Hammurabi is engraved was found in December, 1901, 
and January, 1902, on the acropolis at Susa by an expedition sent out by the 
French Government under De Morgan. Itis a block of black diorite, nearly 
eight feet high, broken into three pieces, which were easily rejoined. Another 
fragment was found that led to the belief that a copy of this famous code ex- 
isted at Susa. As the frontispiece will show, on the obverse of the monu- 
ment there is a bas-relief exhibiting King Hammurabi receiving the laws of the 
Sun God, which corresponds to the story of Moses receiving the Ten Com- 
mandments from Jehovah. Under this relief are engraved sixteen columns of 
text, four-and-one-half of which, according to ancient custom, sing the king’s 
own praises in rather fulsome fashion. Five more columns, originally on the 
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obverse, were cut off by the Elamite conqueror. On the reverse there are 
wenty-eight columns, five of which form the epilogue. 

Hammurabi, identified by most Assyriologists as the Amraphel of Genesis 
XIV, 1, was the sixth King of the first dynasty of Babylon, and reigned for fifty- 
five years, about 2250 B. C. He wasa great conqueror, extending his power so 
faras to include Susa itself, and builder of a large empire. Yet it isas an or- 
ganizer of this empire that he has become particularly famous. He not only 
ruled over a realm that seems to have extended from the Mediterranean into the 
Mountains of Susiana, from the foot of the mountains in Kurdistan to the Per. 
sian Guif, but he wisely cared for the inner development of his kingdom and 
established it by law. The De Morgan stele, a code, consisting of 280 edicts, 
show Hammurabi to have been a wise legislator as well asa great conqueror and 
administrator. This code was probably followed in Syria as well as in Susiana 
and in Babylonia, and it is natural, therefore, that many of the statutes should 
remind the student of those embodied from time totime in tre law codes of Israel. 
Side by side with humane regulations for fhe welfare of the slaves are found 
edicts concerning sorcery that might have been meant for the use of the Salem 
witch hunters. Contracts are safeguarded and property protected, marriage 
laws enforced, and water rights regulated. Edict 23 reads: ‘‘ If the brigand be 
not captured, the man who has been robbed shall, in the presence of God, 
make an itemized statement of his loss, and the city and the governor in whose 
province and jurisdiction the robbery was committed shall compensate him for 
whatever was lost.’? The epilogue warns future kings not to tamper with these 
decrees, under penalty of the wrath of the gods, which are called upon in detail 
to deal with the offender. The book will have an index to subjects that is 
meant to be also a commentary to the code. 


Tue Lecat Crusape AGainst THE Express Companies 1n Texas: 
More THAN Srx as Penatties. — A press 
dispatch from Austin, Texas, dated February 23, says: — 


Attorney-General C. K. Bell and District Attorney Warren Moore to-day 
instituted suit on behalf of the State of Texas in the district court here against 
the American Express Company for the recovery of penalties aggregating more 
than $6,000,000 for alleged violations of the anti-trust act. 

The acts complained of are the entering into an exclusive contract with the 
Missouri, Kansas and Texas Railway Company for operating over its line and 
alleged violations of the railroad commission law. Similar petitions are 
being prepared against the United States Express Company, Wells, Fargo & Co., 
and the Pacific Express Company. The penalties in these cases will aggregate 
more than $20,000,000. 

It is understood that the suits now pending against these companies, which 
were instituted here a few months ago by District Attorney Moore, and in 
which heavy penalties are prayed for, for violations of the anti-trust law, will 
be dismissed. 

The cases of the State of Texas against these four express companies for 
for feiture of their respective charters for failure to maintain general offices ino 
the State are also pending in the district court here. 
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Tue FippLer oF THE TENNESSEE Mountarns.' — In a cabin made of 
hand hewn logs, covered with white oak boards, floored with rough 
wrought slabs of timber, chinked with a home made mixture of straw and 
clay and located in the hollow of a broken range of mountains, the Ten- 
nessee fiddler has his homely habitation. The inner walls are hung with 
ancient copies of the county papers; the rafters, reaching cross-wise 
over head, do the manifold service of ward-robe, grainery, harness 
room, fruit scaffold and quilting stays. There will be seen the latest 
product of the loom and needle in the pattern of jeans; a bag of seed 
onions or a sack of seed corn; a worn and seasoned side-saddle ; a poke 
of dried apples; cuts of dried pumpkin in ring shape through which 
is run a discarded hoe-handle, the ends of which rest upon the 
rafters; and at night the half-sewed quilt of scraps and ends of 
calico is hoisted to make way for the evening chat about 
the fire. The fire-place, wide and welcome, reaching almost to the 
mantle, is surrounded by large, flat, sleek stones. The cabin is fur- 
nished with a bed and chairs, with oven, tea-kettle and frying pan. 
Amid this crude provision for domestic comfort this mountain fiddler 
lives and has his being. ‘The man who never slept beneath the lowly 
roof of a mountain cabin has never heard the melancholy music of the 
rain wailing its mournful notes in the tearful tinkle of each dulcet 
drop; he has never trembled at the majestic march of roll on roll of 
thunderous music pealing from the mighty organs of the sky; be bas 
never seen the thrilling transfiguration wrought by the flashing clouds 
as they illumine the barren heights, penetrate the o’er-hung canyons 
and lay over all the earth, for an instant, that white silence which fore- 
tells the impending crash. The man who never saw the yawning fire 
place of a cabin home, filled with rich pine-knots and set on fire, has 
never caught the meaning of the hearthstone with its hallowed memo- 
ries and the fireside with its gentle recollections. The man, who, never 
at midnight when the world was asleep, sat before the glowing coals, 
with an occasional flame flickering up and then out again, and saw the 
flitting shadows shift about the room like specters at play, has never 
sounded the depths and solitude of silence. The man who never stood in 
the cabin door at night, when the moon hangs low in the sky, and heard 
the weird howl of a restless dog and the forlorn hoot of a horned owl, 
has never known that loneliness which gives him a true estimate of his 
weight and worth. The man, who never heard the minstrel of the 
cornfield translate his happy soul into tuneful atoms of song and break 
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up the silence of the valley into vocal vibrant melody, has never caught 
a glimpse of the mysterious ways in which man worships his creator, 
The man who never saw the mountain family gathered about the blaz- 
ing hearth, after supper, and heard the mountain fiddler plead with the 
trembling cat-gut, until each tightening string quivered with restless 
music, has never had revealed to him the inspiration which moves upon 
the spirit of his humblest fellow-creatures. There, with his roof among 
the clouds and his foundation upon the granite column of the hills; 
there, where the eagles nest and the wild boar roams; there, where the 
gaping cliffs let out the limpid streams, that sparkle and splash and 
dimple and dash down the rock-bound sides into the thirsty valleys, 
where the dandelions drink and the buttercups bathe; there, 
where the storm king fashions the hurricane and trains the whirl- 
wind; there, where the thunderbolts are welded and the clouds 
charged with the lightning ; there, where the uplifted earth with its man- 
ifold voices communes with the inscrutable silence of heaven; there, 
in the midst of nature’s pulsating spirit and close to her faithful heart 
beat, this pilgrim of peak and pine, this sentinel of storm and sun, 
this primeval king, with thrones on every imperial hill, garners to the 
imagination the prodigal splendor of the returning seasons; partakes 
of the placid calm of its purest silence and fills his soul with the mur- 
mur of running streams, the dirge of dying pines, the smiles of silvery 
sycamores, the rich refrain of ruby throats, the grandeur of the gath- 
ering storm and is transformed from flesh and blood into the full-toned 
fiddle and the flashing bow. There is no classic curb upon his strenu- 
ous steed. There is no pain of precision in his free and faultless exe- 
cution. There are no bewildering bars across his cloud-bound course. 
There are no fickle flats and subtle sharps to divert the flow of his surg- 
ing strain. There is no irksome technique to tire his thrush-like 
thrill. There are no collateral notes to embarrass his reckless, rhyth- 
mic runs. He plays as blows the gentle wind among the poplar 
leaves; as shines the mellow, morning sun upon the clover meadow; 
as runs the mountain stream ’twixt moss-lined banks ; as comes the soft 
sweet spring up through the brown and broken waste of winter. In 
his deft and daring touch you can catch the wild music of the mock- 
ing birds medley of song, or the deep-toned echo of the thunder 
storm in the valley. In the lazy lingering of his bow you can hear 
the call of the bob-white across the golden harvest field, or feel the 
rustle of weary wings in the pulseless summer air. In his nimble shift 
and graceful sweep, arousing the slumbering spirit of the strings to 
the measure of their magic power, you listen to the mingled voices 
of wood and field, of bird and brook, of storm and calm; you feel the 
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winter’s wild attack, the autumn’s sad retreat, the spring-time’s soft 
approach, the summer’s languid stay. He knows the voices of the hills 
and pours them into the current of his song. He speaks the language 
of the birds and tells their little carols to his soulful string. He hears 
the whispered cadence of the trees and turns it to the tenderness of a 
tune. To him the fastnesses speak ; with him the cataract communes, 
and over his simple spirit the perennial procession of nature’s nameless 
notes play, until every impulse awakens with a wondrous voice. 

He is the Mozart of the mountains ; the Paderewski of the pines ; the 
Kubelik of the cabin. And because I love the memory of his upright 
life and remember the music of his untrained minstrelsy, I pay this 
tribute and propose this toast. 


UntiversaL Exposition, St. Louis, 1904— Department oF Con- 
eress — Universal ConGress or Lawyers Jurists.— The list 
of Government Delegates appointed by the President of the United 
States, to the Universal Congress of Lawyers and Jurists, to be held at 
St. Louis, September 28th to 30th, comprises the Chief Justice and 
Associate Justices of the Supreme Court of the United States; the Pre- 
siding Judges of the United States Circuit Courts of Appeal; the Chief 
Justices of the Court of Appeals and Court of Claims at Washington ; 
the lawyers of the President’s Cabinet; the living ex-Attorney Gen- 
erals; the Solicitor-General; the living ex-Presidents of the American 
Bar Association; the Presiding Justices of the courts of our territories 
and foreign possessions; lawyers from the Senate and the House of 
Representatives of the United States, taken largely from the judiciary 
committees of those bodies, and eminent lawyers in various parts of 
the country. 

The list is as follows : — 


Mr. Chief Justice Fuller, Mr. Justice Harlan, Mr. Justice Brewer, Mr. Jus- 
tice Brown, Mr. Justice White, Mr. Justice Peckham, Mr. Justice McKenna, 
Mr. Justice Holmes, Mr. Justice Day. ’ 

Hon. George F. Hoar, United States Senate; Hon. John C. Spooner, United 
States Senate; Hon. John T. Morgan, United States Senate; Hon. John W. 
Daniel, United States Senate; Hon. Charles W. Fairbanks, United States Sen- 
ate; Hon. Francis M. Cockrell, United States Senate; Hon. Alfred B. Kit- 
tredge, United States Senate. 

Hon. John J. Jenkins, House of Representatives; Hon. John Dalzell, House of 
Representatives; Hon. Henry W. Palmer, House of Representatives; Hon. 
Charles E. Littlefield, House of Representatives; Hon. David A. DeArmond, 
House of Representatives; Hon. Henry D. Ciayton, House of Representatives; 
Hon. John Sharp Williams, House of Representatives. 
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Le Baron B. Colt, Presiding Judge, U. S. Circuit Court of Appeals, Bristol, 
R. I.; William J. Wallace, U. S. Circuit Judge, Albany, N. Y.; Marcus W. 
Acheson, U. S. Circuit Judge, Pittsburgh, Pa.; Nathan Goff, U. S. Circuit 
Judge, Clarksburg, W. Va.; Don A. Pardee, U. S. Circuit Judge, New Orleans, 
La.; Horace H. Lurton, U. S. Circuit Judge, Nashville, Tenn.; James G. Jen- 
kins, U. S. Circuit Judge, Milwaukee, Wis.; Walter B. Sanborn, U. S. Circuit 
Judge, St. Paul, Minn.; William B. Gilbert, U. S. Clreuit Judge, Portland, 
Oregon. 

Mr. Chief Justice Alvey, Court of Appeals, D. C.; Mr. Chief Justice Clabough, 
Supreme Court; Mr. Chief Justice Nott, Court of Claims; Hon. John Hay, 
Secretary of State; Hon. L. M. Shaw, Secretary of the Treasury; Hon. Wm. 
H. Taft, Secretary of War; Hon. P. C. Knox, Attorney General; Hon. Wm. H. 
Moody, Secretary of the Navy. 

Hon. Henry M. Hoyt, Solicitor General. 

Hon. Wayne MacVeagh, Washington, D. C.; Hon. Richard Olney, Boston, 
Mass.; Hon. Geo. H. Williams, Portland, Ore.; Hon. Elihu Root, New York 
City; Hon. Judson Harmon, Cincinnati, Ohio; Hon. W. H. H. Miller, Indian- 
apolis, Ind.; Hon. John W. Griggs, New York City. 

Cortlandt Parker, Newark, N. J.; Simeon E. Baldwin, New Haven, Conn.; 
John F. Dillon, New York City; James C. Carter, New York City; Moor- 
field Storey, Boston, Mass.; James L. Woolworth, Omaha, Neb.; William 
Wirt Howe, New Orleans, La.; Joseph H. Choate, London, Eng.; Charles 
F. Manderson, Omaha, Neb.; Edmund Wetmore, New York City; U. S. Rose, 
Little Rock, Ark.; Francis Rawle, Philadelphia, Pa.; James Hagerman, St. 
Louis, Mo.; John Hinkley, 215 North Charles Street, Baltimore, Md.; 
Frederick E. Wadhams, 34 Tweadle Building, Albany, N. Y.; P. W. Meldrum, 
Savannah, Ga.: Platt Rogers, Denver, Col.; Theodore S. Garnett, Norfolk, Va.; 
Wn. P. Breen, Fort Wayne, Ind.; M. F. Dickinson, Boston, Mass. 

Alvin J. McCreery, Binghamton, N. Y.; George M. Sharpe, Baltimore, Md.; 
Walter S. Logan, New York City; Everett P. Wheeler, New York City; 
Rodney A. Mercur, Towanda, Pa.; Edward Q. Kesbey, New York City; James 
D. Anderson, Chicago, Ill.; George B. Rose, Little Kock, Ark.; Amasa M. 
Eaton, Providence, R. I.; Henry St. George Tucker, Columbian University, 
Washington, D. C.; Francis Forbes, New York City.; Ferdinand Shack, New 
York City; Jacob Klein, St. Louis, Mo. 

A. B. Browne, Washington, D. C.; Frederick W. Lehmann, St. Louis, Mo.; 
John W. Noble, St. Louis, Mo.; Chas. Claflin Allen, St. Louis, Mo.; Charles 
Nagel, St. Louis, Mo.; Isaac H. Lionberger, St. Louis, Mo.; G. A. Finkeln- 
berg, St. Louis, Mo. 

J. M. Dickinson, Chicago, Ill.; Charles F. Libbey, Portland, Me.; Wm. B. 
Hornblower, New York City; Alfred Hemenway, Boston, Mass.; James H. 
Hoyt, Cleveland, Ohio; Wheeler H. Peckham, New York City; George R. 
Peck, Chicago, Ill.; E. B. Kruttschnitt, New Orleans, La.; William D. Guth- 
rie, New York City; Hon. John W. Foster, Washington, D. C.; Hon. Benj. F. 
Tracy, 71 Broadway, New York City; Hon. Don. M. Dickinson, Detroit, 
Mich.; A. S. Worthington, Washington, D. C.; George Turner, Spokane. 
Wash.; Hon. John G. Carlisle, New York City; David T. Watson, Pittsburgh, 
Pa.; Samuel Dickson, Philadelphia, Pa.; Hon. J. B. Moore, Columbia Univer- 
sity, New York City; John G. Johnson, Philadelphia, Pa.; Hon. Holmes Con- 
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rad, Washington, D. C.; Frederic R. Coudert, Jr.,71 Broadway, New Yor' 
City; Charles J. Bonaparte, Baltimore, Md.; Hon. Jobn K. Richards, Cincin- 
nati, Ohio; James H. Reed, Pittsburgh, Pa.; Francis J. Henry, San Francisco, 
Cal.; Frank B. Kellogg, St. Paul, Minn.; Thomas Patterson, Pittsburg, Pa. : 
George Tucker Bispham, Philadelphia, Pa. 

Hon. Wm. H. Pope, Associate Justice, Supreme Court of New Mexico, 
Roswell, N. M.; Hon. Edward Kent, Chief Justice, Supreme Court of Arizona, 
Phoenix, Ariz.; Hon. James Wickersham, U.S. District Judge, Eagle, Alaska; 
Hon. Sanford B. Dole, U. S. District Judge, Honolulu, Hawaii; Hon. Lorrin 
Andrews, Attorney-General, Honolulu, Hawaii; Hon. Wm. H. Hunt, Governor 
or Porto Rico, San Juan, P. R.; Hon. Jose Severo Quinones, Chief Justice 
Supreme Court of Porto Rico, San Juan, P. R.; Hon. Willis Sweet, Attorney- 
General, San Juan, P. R.; Hon. Luke Wright, Governor of the Philippine 
Islands, Manila, P. I.; Hon. L. R. Wilfley, Attorney-General, Manila, P. I; 
Hon. Cayetano, Arellano, Chief Justice, Supreme Court of the Philippine 
Islands, Manila, P. I. 


JUSTICE AS SHE HAS BEEN ADMINISTERED IN MicniGcan. — A lawyer and 
politician named Sutton, a great friend of the late Governor Pixncree, 
and also a Regent of the University of Michigan, was tried and ac- 
quitted for being a party to a conspiracy to defraud the State during 
the late Spanish war. Later he was indicted for perjury, and absconded 
to Mexico. The Prosecuting Attorney and Circuit Judge in Ingham 
County, in which Lansing, the capital of the State, is situated, were 
informed and believed that the acquittal was procured by bribery, and 
that a State Senator, one HOLBROOK, was an active agent in the bribery 
of the jury which rendered the verdict of acquittal. The said county 
officers conceiving that it was important that the bribers should be pun- 
ished, opened a correspondence with Sutton in Mexico, and agreed with 
him that if he would come back and ‘‘ waive’’ the verdict of acquittal 
and plead guilty, and turn State’s evidence against Holbrook, he, Sut- 
ton, should be let off with a fine. Accordingly Sutton came back, and 
acted in accordance with the above disgraceful trade, and went before 
the grand jury, and got Holbrook indicted, and later went before the 
petit jury and gave evidence against Holbrook, who was promptly 
acquitted, as the jury did not believe Sutton. There are two remark- 
able things about this matter. It has hitherto been unheard of in the 
courts, that a man could waive a verdict of acquittal, and plead guilty 
by a trade with the court; and it is certainly wonderful that a man 
could be found who would turn against the friend who procured his 
acquittal. Sutton was promptly thrown over the bar by the Supreme 
Court of the State. 
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Brier Notes. —On January 17th Hon. THomas A. SHeRwoop, late 
Judge of the Supreme Court of Missouri, became associated in the 
practice of the law with Henry C. Youne and Arsert W. Lyon, at 
Springfield, Mo. The junior members of the new firm had previously 
been engaged in practice in the same city, under the style of Young 
and Lyon. The name of the new firm will be Sherwood, Young and 
Lyon, and their offices will be located at the same place as those 
oceupied by the old firm, 304 Baker Block, Springfield, Mo. They 
will practice in all the courts, and will give special atten- 
tion to briefs and arguments in the appellate courts. - - - - 
If old Diogenes had lived in our day he would not have had to search 
the earth over with his lantern in quest of an honest man. Two of 
them have lately turned up. The one.is Congressman SHarrors, of 
Colorado, who resigns his seat in Congress on the ground that he was 
elected by fraudulent practices, for which, however, he was not respon- 
sible. Female suffrage prevails in Colorado, and the fraudulent prac- 
tices were concocted and put through by the female voters and election 
steerers; and it is said that the depth of their guile puts the horrid 
man entirely in the shade. The other is the Hon. Steruine B. Toney, 
of Louisville, Ky., who was elected Judge of the Court of Appeals 
of that State at the last election by a majority of 47, but who, 
becoming convinced that fraud mingled in his success, of which he 
is, however, innocent, scorned to take a judicial office secured by 
that means, and declined to qualify. He is now practicing law in Denver, 
and his handsome portrait is given as a frontispiece of this number of 
the American Law Review. Now, if the learned Judge succeeds in 
the practice of law, it will give the lie to the assertion of ignorant and 
prejudiced laymen, that a lawyer cannot be honest and yet be successful. 
- - - - Some of the newspaper wiseacres have made the discovery 
that the President of the United States, in his message to Congress, 
used some of the ideas of Mr. Circuit Attorney Foikx, of Missouri, who 
bas achieved renown in the prosecution of the boodlers, and they have 
actually proved it by the deadly parallel column. The President is a 
very busy man. He is liable, almost unconsciously, in writing his 
public documents, to make extracts from approved works, such as 
Shakespeare, the Bible, or Bunyan’s Pilgrim Progress. If, to save 
time, he finds it expedient to adopt the ideas of a particular man, and 
to embody them in a State document in his own language, 
that is his business ; and he could not possibly adopt the ideas of a more 
worthy, fearless, high-minded and patriotic citizen than Joszpa W. Fork. 
- - -- To the editor of the Law Times Reports, London: Please 
quit saying ‘‘ ubi sup.’’ It sends your readers on too long a journey. 
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They have to wander backward to find the ‘‘ubi’’ and the ‘‘sup.’’ 
Like old John Milton’s descending sun, they ‘‘ sup with the ocean.’’ 
--- + Thg College of Cardinals which elected the present Pope is 
composed of sixty-four members. Of these, thirty-nine are Italians 
and twenty-five are furnished by all other countries. The United 
States, with a Roman Catholic population of about 18,000,000, 
about two-thirds the population of all Italy, has but one cardinal. 
- - - - Hon. Carzos P. Scovit of New York is the oldest living person 
who has been a member of the Legislature of that State. On Feb- 
ruary 25th, he celebrated his 109th birthday. The Senate of New 
York sent him a message of greeting and congratulation. He was 
first elected to the General Assembly of New York in 1841, and served 
in that body with such men as Horatio Seymour and John A. Dix. 
- - - - Mayor Carter H. Harrison, of Chicago, was indicted by a 
frantic grand jury for a misdemeanor in office, consisting, as we un- 
derstand it, of negligence in not exercising his official power to pre- 
vent the existence of the conditions which led to the fire in the Iro- 
quois Theater. But he was quickly released from the arrest which 
followed, by Judge Turnitt, on habeas corpus. The learned judge 
lodged an opinion in which he exonerated Mayor Harrison from all blame 
whatever, and expressed his surprise at the fact of the indictment. - - - - 
The firm and vigorous action of Governor Montacue, of Virginia, 
finds a counterpart in the possibly more resolute action of Governor 
James K. Varpaman, of Mississippi, who left a sick bed and personally 
superintended the assembling of a battalion of State militia to protect 
J. P. Parris, a miserable negro, who, in an attempt to rob a railway 
mail car, murdered two mail clerks. The Governor had previously, 
by his personal exertions, rescued ALBERT BaLpwin, a negro murderer, 
from a mob of infuriated citizens at Batesville, in his State, and had 
placed him in his own private car guarded by troops, and had safely 
carried him to the capital of the State, at a heavy cost to the State, 
Governor Vardaman does not believe in negro education. He does 
not find that the education of the negro has improved his morals or 
made him a better citizen. He was elected Governor on the proposi- 
tion that the fund for the education of the negroes ought to be appor- 
tioned to them according to the amount of taxes which they pay in 
comparison with the whites. But he has now risen to the height of an 
honorable duty and is determined that the State of which he is Chief 
Magistrate shall no longer be disgraced by exhibitions of lynch law, if 
he has to issue State bonds to defray the expenses of preventing it. 
- - - - Referring to the release of ‘‘Doc’’ Ames, once mayor of 
Minneapolis, who had been convicted of extortion, the Milwaukee 
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Sentinel says: ‘* The blame for this miscarriage of justice must be placed 
upon the shoulders of the prosecuting attorneys who permitted the case 
to go to trial upon a manifestly imperfect information or indictment.” 
- - - - Secretary of War, Wittiam H. Tart, on entering his office for 
the first time, was confronted by a picture of his venerable father, Al- 
fonzo Taft, who had held the same office. ‘‘ That’s a good picture,’’ he 
said. ‘* My good old Governor certainly had a commanding eye. I said 
nothing about the compelling force of his hand.’’ Then he added, his 
eyes twinkling: ‘‘ [’m afraid I'll just naturally have to be good here, 
under that steady and questioning gaze.’’ - - - - A Russian court has 
awarded an opera singer $50,000 for the loss of her five front teeth, 
knocked out in a railway accident. How much gold there was in the 
teeth does not appear. Whether better teeth could not be replaced for 
$10, did not appear. according to the newspaper statements. - - - - 
Congressman WALTER INGLEWoop SmitH, of Iowa, did a good deed 
during the Christmas recess, by preventing the lynching of two negroes 
by aclamorous mob at Council Bluffs, simply by making a speech to them, 
The mob had already made anatta ck on the door of the jail, in which the 
negroes were confined. Mr. Smith had been a judge for ten years of the 
15th Judicial Circuit of Iowa, and consequently acted according to his 
habits acquired by judicial training. His influence over the mob was 
no doubt due largely to the respect in which they held his character. 
- - - - A new way to deal with strikers has been discovered at Tellu- 
ride, Colorado. It is to prosecute them for vagrancy. A large num- 
ber of them were arrested and brought before a judge at that place for 
the offense of vagrancy. He fined many of them and gave them the 
admonition that if they would go to work, their sentences would be sus- 
pended, but that they must either go to work, or go to jail, or leave town. 
- - - - The office brokerage business on the part of members of Con. 
gress has received a further check in the indictment of U. S. Senator 
Josrrn Ratren Burton, of Kansas, by a Federal grand jury at St. 
Louis. The indictment charges him, ir nine counts, with accepting 
five checks of $500 each from the Rialto Grain & Securities Co., while 
a Senator of the United States, for his alleged services in interceding 
with the Postmaster-General, the Chief Post-Office Inspector, and other 
high post office officials, to induce them to render a favorable decision 
jn matters effecting the permission of the Rialto Co. to use the mails. 
- - - - The National Corporation Reporter, referring to the American 
Bar Association, says: ‘‘ The association has a membership of over 
1,790, but 300 is the largest number ever assembled. There ought to 
be an effort made to rally the membership at St. Louis at least a thou- 
sand strong.’”” We venture to suggest that five hundred would 
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be enough. We do not want the thing to be unanimous. 
- - - - A violent wind storm near Georgetown, Colorado, the other day 
blew a portion of a passenger train off the track and injured one pas- 
senger and four train men. This ought to make the mouths of the 
damage lawyers water; but, unfortunately, there is a precedent against 
them in a Kansas case, where a passenger train was blown off the track 
and the catastrophe was ascribed ‘‘to the act of God.’’ Just why 
God should ever have been accused of cutting up such antics, is an 
inquiry which the wigged wiseacres of the ancient law seem never to 
have answered. 
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NOTES OF RECENT DECISIONS. 


Contempt or Court — NEWSPAPER PuBLICATION ImpuTING CorRuPTION 
To THE Court — INHERENT Power TO Punish Contempts Notwitu- 
STANDING A STATUTE RESTRAINING sUCH PowER — Rient or TRIAL By 
Jury 1n Contempt Cases, AND OTHER Questions. — The decision of the 
Supreme Court of Missouri, in the contempt case, which excited so 
much interest,— State ex Inf. Crow v. Shepherd,’ has come to hand. 
We noticed the judgment in a former number of this Review, and de- 
scribed how the fellow-citizens of the imprisoned editor, without re- 
gard to party, clubbed together and paid the fine, and we advised the 
Supreme Court of Missouri to drop the whole business, and not to ad- 
vertise itself any further by writing and publishing an opinion in the 
case.?_ We print also in a previous number, in our Notes of Recent De- 
cisions, a sketch of the decision of the Supreme Court of Missouri, in 
Oglesby v. Missouri Pacific R. Co., the decision which excited this de- 
nunciation on the part of a small country editor, a hundred miles away, 
or thereabouts, whose paper did not probably have a circulation of a 
thousand copies. At the time when the editor fired this indiscreet and 
grossly libelous blast of indignation, he did not know that a motion 
for rehearing in the Oglesby case had been filed, and was pending 
before the court. Nor could he have believed that his blast of 
wind would have any effect upon the minds of the judges in disposing 
of that motion for rehearing. The small editor charged the court with 
having ‘‘ sold its soul to the corporations ;’’ of being composed of rail- 
road attorneys; of being guilty of corruption; of practicing open 
venality ; of having been ‘‘ bought in the interest of the railroad ;’’ and, 
like the Legislature, of being ‘‘ owned”’ by the railroads. Among 
other things, it said that the Supreme Court had, at the whipcrack of 
the Missouri Pac. R. Co., sold its soul to the corporations ; ‘‘ each 
election has seen the hoisting of a railroad attorney to the Supreme 
Bench.’’ It also said: ‘‘ The victory of the railroad has been com- 
plete, and the corruption of the Supreme Court has been thorough. It 
has reversed and stultified itself in this case, until no sane man car 
have any other opinion but that the judges who concurred in the opin- 


1 76 S. W. Rep. 79. 2 37 Am. Law Rrv. 771. 
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ion dismissing the Oglesby case, have been bought in the interest of 
the railroad. What hope have the ordinary citizens of Missouri for 
justice and equitable laws, in bodies where such open venality is prac- 
ticed? And how long will they stand it? The corporations have long 
owned the Legislature ; now they own the Supreme Court, and the citi- 
zen who applies to either for justice against the corporation gets 
nothing.” 

It will be remembered that the Supreme Court of Missouri, acting 
on an information filed by the Attorney-General of the State, got the 
offending editor before it. He tried to put up a justification, claimed 
the right of trial by jury, but did not make the amende honorable, and 
the court fined him $500, in the face of a statute which limits the fine 
which may be imposed for contempt to the sum of $50, and the fellow- 
citizens of the accused editor, without respect to party, clubbed 
together and raised the money and paid the fine on the same day. This 
part of the incident is not stated in the statement of the case made by 
the court. 

The opinion of the court in this Contempt case is wiitten by Mr. 
Justice Marshall, who was one of the four judges who constituted the 
majority who decided the Oglesby case, and who, therefore, in this 
contempt proceeding, gloss it is as he may, was sitting as a judge in 
his own case, to avenge the smart of an insult which had been heaped 
upon the court by the editor of a small and distant newspaper. Mr. 
Justice Marshall could not and did not take the position that this vapor- 
ing editorial could have any influence upon the minds of the judges in 
disposing of the pending motion for rehearing. A judge who would 
make such an admission, would deserve to perish in his self-contempt. 
The case was, therefore, merely that of a newspaper libel for insult, 
such as, in a country where the press is free, irresponsible newspapers 
heap upon every public official, and especially upon the Governor and 
members of the Legislature. Newspapers and public speakers of one 
of the two political parties of the country, accused a Justice of the 
Supreme Court of the United States of corruption thousands of times, 
because, after a rehearing, he had changed his vote in the great Income 
Tax case, which change of vote had resulted in declaring the Act 
of Congress unconstitutional. Instead of his change of view being an 
evidence of corruption, it was rather an evidence that he had kept his 
mind in that candid state of receptivity, which enabled him to change 
his view with respect to the question, upon a reargument,— that he 
had acted as becomes a judge. Those publications and those oratorical 
declamations, were undoubtedly contempts of court, according to the 
new old doctrine, which has just been laid down by the Supreme Court 
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of Missouri: a doctrine which throve with the greatest exuberance 
and fragrance in Star Chamber times, and which drove that court out 
of existence as early as the year 1641. Indeed, there is a Federal 
statute limiting the power of courts of the United States to punish 
contempts, and it somewhat resembles the Missouri statute, which is 
said to have been modeled uponit. It reads as follows :— 


The said courts [of the U. S.] shall have power to impose and administer 
all necessary oaths, and to punish, by fine or imprisonment, at the discretion 
of the court, contempts of their authority: Provided, That such power to 
punish contempts shall not be construed to extend to any cases except the 
misbehavior of any person in their presence, or so near thereto as to obstruct 
the administration of justice, the misbehavior of any of the officers of said 
courts in their official transactions, and the disobedience or resistance by any 
such officer, or by any party, juror, witness, or other person, to any lawful 
writ, process, order, rule, decree, or command of the said courts.! [The 17th 
section of the Judiciary Act of 1789 (1 Stat. at Large, 83) also conferred upon 
U. S. courts the power ‘‘ to punish, by fine or imprisonment, at the discretion 
of said courts, all contempts of authority in any cause or hearing before the 
same.’ ] 


With reference to this restrictive statute, the Supreme Court of the 
United States has said : — 


Whether it [the act of 1831] can be held to limit the authority of the Su- 
preme Court, which derives its existence and powers from the Constitution, may, 
perhaps, be a matter of doubt. But that it applies to the Circuit and District 
Courts, there can be no question.? 


The reason for the distinction is, that the Supreme Court of the United 
States is created by the Constitution, whereas the Circuit and District 
courts are created by Congress, under a grant of power to create such 
courts contained in the Constitution. But the Circuit Courts of the State 
of Missouri are created by the Constitution, and any decision which vests 
in the Supreme Court the power to punish other contempts than those 
named in the restricting statute, or to impose other and different punish- 
ments for a contempt than that named in the restricting statute, applies 
as well to the Circuit Courts as tothe Supreme Court. But the Supreme 
Court of the United States, though it probably possesses the inherent 
power to deal with and punish contempts as at common law, and without 
regard to the restrictions of the Federal statute, has never, so far as we 
know, exercised that power so as to punish acase of so-called constructive 


110U.S. Rev. St. 1901, p. 583, § 725 2 Ex parte Robinson, 19 Wall. 
(Act Cong. 1831,4 U.S. St. at Large, (U. S.) 505, per Field, J. 
487). 
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contempt, or of mere libel or insult, which was not within the descrip- 
tion of the statute, a contempt ‘‘ of the authority’’ of the court. It 
did not do so in the case in question, but it enhanced its dignity and 
increased the respect and reverence in which it is held by the Amer- 
ican people by not doing so. If, as the Supreme Court of Missouri 
now asserts, that court possesses a power to define and punish con- 
tempts, as broad as the ancient common law — and the learning col- 
lected in the opinion of Mr. Justice Marshall goes back to pre-revolu- 
tionary times,—if it possesses the power to punish in its unlimited dis- 
cretion, those contempts which consist merely in scan. mag., the court 
itself being the mag. ; if it possesses this power in the face of an act of 
the Legislature, which has stood on the statute books for over seventy 
years, —then there are the strongest reasons, and precedents more 
ancient than any of those of the common law, in favor of the conclu- 
sion that the court should not exercise it in such a case as the one 
which it had before its bar. ‘The court itself has furnished us with 
these precedents, in the following passage of its opinion in the case 
under review : — 

‘* It is interesting to note the difference in policy with reference to 
the enforcement of the laws of other countries in respect to sedition 
and scandalum magnatum. The first case of which there is a report 
at hand ‘was that wherein Emperor Augustus desired to punish a 
historian who passed some stinging jests on him and his family, but 
Maecenas advised him that the best policy was to let such things pass 
and be forgotten. Other sovereigns took the same view. Cvesar said 
that to retaliate was only to contend with impudence and put oneself 
on the same level. And even Tiberius acted upon the same view. 
The Theodosian Code also made this the law, and expressly declared 
that slanderers of Majesty should be unpunished ; for, if this proceeded 
from levity, it was to be despised ; if from madness, it was to be pitied, 
and if from malice, it was to be forgiven; for all such sayings were to 
be regarded according to the weight they bore.’' But while such was 
the policy of these Latin countries, exactly the converse has long been 
the established law among English-speaking people.’’ 

We suppose that the portion of the Theodosian Code to which the 
court here alludes, embodies the celebrated rescript of Theodosius the 
Great, for himself and his colleagues, when urged to punish their 
vilifiers : — 


Si quis, modestie nescius et pudoris ignarus, improbo petulantique male - 
dicto, nomina nostra crediderit lacessanda, ac temulentia turbulentus obtrec- 


1 Paterson on Liberty of Press, Speech, etc., p. 87. 
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tator temporum nostrorum fuerit, eum pone nolumus subjugari, neque 
durum aliquid nec asperum volumus sustinere: quoniam, si id ex levitate 
processerit, contemnendum est; si ex insania, miseratione dignissimum; si ah 
injuria, remittendum. Unde, integris omnibus, ad nostrum conscientiam re- 
servetur, ut ex personis hominum dicta pensemus, et utrum pretermitti an 
exquiri debeant censemus. 


As the members of the Supreme Court of Missouri, all of whom 
concurred in this celebrated contempt decision, may have become Trusty 
in their Latin, as well as in their law, we subjoin a free translation of 
the above, and commend it to their wisdom and good sense, should a 
similar case hereafter arise : — 


If any one, ignorant of modesty and incapable of shame, should believe that 
he has injured our reputations by some dishonest and petulant mualediction, 
and has become, in his insvlence, a turbulent maligner of our conduct, we are 
unwilling that he should suffer any punishment, and we desire that he should 
meet with no hardship or rudeness; for, if his act arose from levity, it is to be 
contemned; if from an unsound mind, it is most worthy of pity; and if from 
malice, we forgive him. Therefore, no steps shall be taken, and such matters 
shall be referred to our own conscience, so that, regarding the persons of all 


implicated, we may think of what they have said and decide whether to pass 
them by or examine into them. 


Such was the magnanimous response which the great Emperor made 
to his overzealous Prime Minister. As the date of this famous re- 
scriptcarries us back to the year of Christ, 393, it is probable that it out- 
ranks in antiquity, as it certainly does in dignity, the authorities drawn 
from common-law sources, which warrant the conclusion that a judge 
ought to sit in his own case to avenge a real or fancied insult, deciding 
that it is a contempt and announcing a punishment in his mere un- 
restrained discretion. The person against whom such a punishment is 
denounced, may well turn the tables on the judge and say, in the 
language of the magnanimous Theodosius: ‘‘If it proceeds from his 
malice, I forgive him.”’ 

Most of the questions discussed in the learned opinion of the court 
present propositions that lawyers will readily recognize as being the 
settled law. It is not necessary to enlarge on the proposition that 
every superior court of record has the inherent power to punish con- 
tempts of its uuthority, that such proceedings are summary, and that 
the contemnor has no right of trial by jury, unless (as in Louisiana) 
such right is guaranteed by the Constitution of the State. Nor is it 
necessary to dispute with the court the proposition that it is not com- 
petent for the Legislature to take away from the Supreme Court, or from 
any other superior court created by the Constitution of the State, the 
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power to protect its own prccess, its own authority, and its own proced- 
ure, from interruption by process of contempt; because one co-ordinate 
branch of the Government has no power to destroy or impair another 
co-ordinate branch of it. But we do dispute the proposition that the 
Legislature cannot curtail, even with respect to the Supreme Court, the 
common-law power to punish contempts in so far as it relates 
to those contempts which do not impair the authority of 
the court, or interrupt its proceedings, but which consist merely 
of remote libels or unfair criticisms. A careful reading of the 
opinion of the Supreme Court of Missouri in this case has not altered 
the opinion that we expressed when dealing with it before.' But we 
think it fair and proper to set out in extenso, the views of the court 
upon this branch of the case, which we regard as the only stress in the 
case. On this point, MarsHatt, J., said: — 


The defendant further invokes section 1616, Rev. St. 1899, and claims that 
under this section this court has no power to punish this contempt, because it 
does not fall under any of the offenses which courts are authorized by that sec- 
tion to punish as contempts. Thesection relied on is asfollows: ‘* Sec. 1616, 
May Punish Contempt.— Every court of record shal] have power to punish, as 
for a criminal contempt, persons gu Ity of the following acts, and no other: 
First, disorderly, contemptuous or insolent behavior, committed during the sit- 
ting, in immediate view and presence, and directly tending to interrupt its 
proceedings, or to impair the respect due to its authority; second, any breach 
of the peace, noise or other disturbance, directly tending to interrupt its pro- 
ceedings; third, wiilful disobedience of any process or order, lawfally issued 
or made by it; fourth, resistance wilifully offered by any person to the lawful 
order or process of the court; fifth, the contumacious and unlawful refusal of 
any person to be sworn as a witness, or, when so sworn, the like refusal to an- 
swer any legal or proper interrogatory.’’ If the legislature had power to 
abridge or impair the power of this court to punish for contempt, then the de- 
fendant in this case could not be held liable. But if the Legislature bad no 
such power, then the section of the statutes quoted is unconstitutional and not 
binding upon the court. It has already been pointed oat, in paragraph 2 of this 
opinion, that the power of this court to punish contempts is inherent, and that 
statutes which attempt to confer such power have always been treated as con- 
ferring no new power, but as simply declaratory of the common-law power that 
already belonged to every court of record. The law is well settled, both in 
England and America, that the Legislature has no power to take away, abridge, 
impair, limit, or regulate the power of courts of record to punish for con- 
tempts.2 In Wyatt v. People,* the court said: ‘“‘ Though the Legislature cannot 


1 37 Am. Law REV. 771. brook v. State, 43 Conn. 257; s. c. 21 
2 Rapalje on Contempts, § 11; 7 Am. Rep. 650; State v. Morrill, 16 Ark. 
Am. & Eng. Enc. of Law (2d ed.),p. 384; People v. Wilson, 64 Ill. 195; s. c. 
83; Arnold v. Commonwealth, 80 Ky. 16 Am. Rep. 528; Ex parte Robinson, 
300; s.c. 44 S. W. Rep. 480; Middle- 19 Wall. 505; s. c. 22 L. Ed. 205; Wor- 
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take away from the courts created by the Constitution the power to punish 
contempts, reasonable regulations by that body touching the exercise of this 
power will be regarded.’ But this, it must be observed, leaves it to the courts 
to decide whether or not the regulations that may be prescribed are reasonable, 
and also proceeds upon lines of comity between the courts and the Legislature, 
and not upon any recognition of the absolute right of the Legislature to enact 


land v. State, 82 Ind. 49; Cheadle v. 
State, 110 Ind. 301; s. c. 11 N. E. Rep. 
426; 59 Am. Rep. 199; Holman». State, 
105 Ind. 513; s. c.5 N. E. Rep. 556; 
Matter of Shortbridge, 99 Cal. 526; 


to deprive the court of the inherent 
power of protection against assault 
and indignities would be disregarded.’ 

The power of the legislature to limit 


s. c. 34 Pac. Rep. 227; 21 L. R. A. 755; 
37 Am. St. Rep. 78; People v. Staple- 
ton, 18 Colo. 568; s. c. 33 Pac. Rep. 
167; 23 L. R. A. 787; In re Chadwick, 
109 Mich. 588; s.c. 67 N. W. Rep. 
1071; Hawes v. State, 46 Neb. 149; 
s.c. 64 N. W. Rep. 699; Hale v. State, 
55 Ohio St. 210; s. c. 45 N. E. 
Rep. 199; 36 L. R. A. 254; 60 
Am. St. Rep. 691i. We have taken the 
pains of having these cases analyzed by 
a competent person, with the following 
result: — 

Arnold v. Com., 80 Ky. 300; s. c. 44 
Am. Rep. 480. Legislature cannot by 
making a certain act an offense, pun- 
ishable by fine and imprisonment, 
thereby deprive a court of the power 
to punish such act asacontempt. In 
this case defendant, with force and 
arms, in open court, obstructed the 
proceedings. The court say: “Itis 
conceded that the court has inherent 
power to punish * * * for such a con- 
tempt, and it might be added the leg- 
islature has no power to take from a 
court the power to protect itself 
against such flagrant contempts as was 
offered the court in this particular 
case. * * * While the right to punish 
is with the court, we are not prepared 
to say that itis not subject in some 
degree to legislative control; but, on 
the contrary, we are inclined to 
adjudge that a mere arbitrary discre- 
tion on the part of the judge may be 
limited; but an attempt by legislation 


the punishment that could be imposed 
for a contempt without the interven- 
tion of a jury, was spoken of as ** ques- 
tionable,’? but the question was not 
decided, the court having impaneled 
a jury to pass upon the case. 

Middlebrook v. State, 43 Conn. 257; 
s.c.21 Am. Rep. 650. A statute provid. 
ing for the punishment of contempts 
does not confer a new power, but 
merely declares an existing one, which 
is inherent in all courts. But where 
such a Statute prescribes the maximum 
punishment for a contempt, punish- 
ment beyond this amount cannot be 
imposed; as, a sentence of the maxi- 
mum fine and imprisonment, with 
costs, the latter not being provided 
for in the statute. The statute was 
held to be a regulation of an existing 
power. 

State v. Morrill, 16 Ark. 384; a case 
similar to the principal case, and 
under a similar statute. It was held 
that the power to punish for con- 
tempts is inherent; that the statute so 
far as it sanctions the power of the 
courts to punish, as contempts, the 
acts therein enumerated, is merely 
declaratory of what the law was be- 
fore its passage; but that the prohi- 
bitory clause, woile entitled to re- 
spect as an opinion of the legislature, 
is not binding on the courts; and that 
the legislature may regulate the ex- 
ercise of, but cannot abridge the ex- 
press, or necessarily implied powers 
granted to the Supreme Court by the 
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In addition to this, itis now well-settled law in this State 


as well as in other States, that the courts have nothing to do with the policy 
or reasonableness of a law, those being legislative and not judicial questions, 
So that, if it be conceded that the Legislature had any power to regulate the 
exercise of the inherent power of the court to punish contempts, the court could 


constitution, among which implied 
powers was that to punish for con- 
tempt, as a necessary incident of its 
express powers. 

People v. Wilson, 64 Ill. 195; 8. c. 16 
Am. Rep. 528. Publication at place 
remote from where court was being 
held in reference to a pending case, 
reflecting upon the action of the court 
therein, impeaching its integrity, and 
seeking to intimidate the court in re- 
spect to its action in the case, by a 
threatof popular clamor. It was held 
that the statute declaring that the 
Supreme Court “ shall have power to 
punish contempts offered by any per- 
son to it while sitting ’’ (Code 1845), 
merely affirms a pre-existent power, 
and does not attempt to restrict its 
exercise to contempts in the presence 
of the court, but leaves them to be 
determined by the principles of the 
common law; and that if the statute 
should be regarded as a limitation 
upon the power of the court to punish 
for any other contempts than those 
committed in its presence, yet in this 
power would necessarily be included 
all acts calculated, or whose object 
and tendency is, to impede, embar- 
rass or obstruct the court in the ad- 
ministration of justice. Such acts 
would be considered as done in the 
presence of the court. 

Worland v. State, 82 Ind. 49, under 
a statute declaring the publication 
of a false or grossly inaccurate re- 
port of any case, trial, or proceed- 
ing, etc., to be an indirect con- 
tempt. This case turned wholly upon 


the construction of the statute, in re- 
spect to the right of appeal, and upon 
the efficiency of the information. It 
was acase of contempt of the Circuit 
Court. 


Cheadle v. State, 110 Ind. 301; s. ¢. 
11 N. E. Rep. 426; 59 Am. Rep. 199; 
citing Little v. State, 90 Ind. 338, 
where it is held that the power to pro- 
tect itsel ffrom contempts and also to 
determine what is a contempt, is in- 
herent in every court of superior juris- 
diction (a circuit court in this case), 
and it is not in the power of the leg- 
islature to prevent the one or abridge 
the other, but it may enlarge the pow- 
ers of the courts in these respects and 
regulate the procedure. The fact that 
an actis not embraced in any of the 
statutory definitions of a contempt 
does not deprive the court of the 
power to treat and punish it as a con- 
tempt if it really be such; and an at- 
tempt, for the purpose of gain, to 
create the belief that a juror or an 
officer of court having active duties 
to perform upon atria), can be bribed, 
is a contempt of court though not 
defined to be such by statute: Little 
v. State, supra. What is said in 
Cheadle v. State, supra, seems to be 
obiter dictum. 

Holman v. State, 105 Ind. 513; s. c. 
5 N. E. Rep. 556. The power to pun- 
ish for direct contempts is inherent in 
all courts of superior jurisdiction, 
and cannot be created, destroyed or 
abridged by the legislature. Quaere, 
as to whether the legislature has 
power to require the judge of sucha 
court to make any formal or written 
charge of a direct contempt occurring 
in open court and in the presence of 
the judge, — Elliott, J., stating that 
the weight of authority is that it has 
not. Court need not look to statute 
alone to determine whatis a contempt. 
Disorderly conduct, insulting de- 
meanor to the court, and a direct 
disobedience of its orders, in facie 


288 


38 AMERICAN LAW REVIEW. 


not refuse to obey the law because it deemed the regulations unreasonable, 
However, it is a contradiction of terms to say the power to punish is inherent, but 
that the Legislature may regulate theexercise. As the Supreme Court of the 
United States said in Gibbons v. Ogden,‘ the power to regulate includes the 
power to say in what cases the right shall be exercised. [tis worthy of observa- 
tion that io only the States of Georgia and Louisiana is power given by the 


curie, were held to constitute a direct 
contempt, and not excusable though 
provoked by an ill-tempered remark 
of the judge. 

Matter of Shortridge, 99 Cal. 526; 
s. c. 34 Pac. Rep. 227; 21 L. R. A. 
755; 37 Am. St. Rep. 78. Publication 
of details of divorce trial, contrary to 
order of court, he!d not to be a con- 
tempt, either as being contrary tosuch 
order, or as tending to embarrass, im- 
pede, or obstruct the administration 
of justice. A court has inherent power 
to punish as a contempt an act having 
the latter tendency, whether commit- 
ted in or out of its presence, in the 
absence of a limitation placed upon 
the court by the creating power. The 
legislature may regulate the proced- 
ure and enlarge the power, but can- 
not abridge it. (Obiter dictum?) 

People v. Stapleton, 18 Colo. 568; 
8. c. 33 Pac. Rep. 167; 23 L. R. A. 787. 
The power to punish for contempt, 
while not unlimited, is inherent in su- 
perior courts of record, independent 
of statutory provisions. Moreover, the 
Colorado Code contains no words lim- 
iting contempts to such as are therein 
enumerated. Case of newspaper arti- 
cle reflecting on the motives and ac- 
tions of the Supreme Court in a pend- 
ing case. 

In re Chadwick, 109 Mich. 588; s. c. 


Hawes v. State, 46 Neb. 149; s. ¢, 
64 N. W. Rep. 699, merely doubts 
whether the Code provisi ns in regard 
to contempts add anything to the law 
of the subject, ‘‘ since, as has been 
often said, the authority to punish for 
contempts is inherent in all courts 
possessing common-law jurisdiction, 
and is beyond the power of the Legis- 
lature to abridge; ’’ citing Kregel »v. 
Bartling, 23 Neb. 848, where the power 
is said to be incident to every judi- 
cial tribunal, derived from its very con- 
stitution, without any expressed stat- 
utory aid; and Holman v. State 
(supra). 

Hale v. State, 55 Ohio St. 210; s. ¢. 
45 N. E. Rep. 199; 36 L. R. A. 254; 60 
Am. St. Rep. 691. The general assem- 
bly is without authority to abridge 
the power of a court created by the 
Constitution to punish contempts 
summarily, such power being inher- 
ent and necessary to the exercise of 
judicial functions; and sections 6906 
and 6907, Rev. Stat. (which make cer- 
tain acts, formerly punishable as con- 
tempts, punishable by indictment as 
“ offenses against public ‘justice’’), 
will not be so construed as to impute 
to the general assembly an intention 
to abridge such power. The court 
say that “the suggestion that this 
power may be abused raises no doubt 


67 N. W. Rep. 1071. This question was 
not involved in the case, but the court 
reviewed the authorities, and wished 
not to be understood, in not deciding 
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as to its existence,’ and quote John 
Marshall’s answer to the same sug- 
gestion in the Virginia Convention: 
‘©All delegated power is liable to be 


q the point, as assenting to the propo- abused.’’ 

qa sition that the legislature, under the 3-17 Colo. 261; 8. c. 28 Pac. Rep. 
4 guise of regulation, may destroy a 964. 

q 7 constitutional power of the courts. 49 Wheat. 1; s. c. 6_L. Ed. 23. 
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Constitution of the State to the Legislature to limit the power of the court to 
punish for contempt. In all the other States the better opinion is that, where 
the court is a creature of the Constitution, the inhereut power to punish con- 
tempt cannot be shorn, abridged, limited or regulated. This is the only logical 
view to take, because by Const., Art. 3, the powers of government are dis- 
tributed between the iegislative, executive and jadicial departments, and it is 
further expressly provided that ‘no person, or collection of persons, charged 
with the exercise of powers properly belonging to one of these departments, 
shail exercise any power properly belonging to either of the others, except in 
the instances of this Constitution expressly directed or permitted.’ And no- 
where in the Constitution is the Legislature given any power to meddle with the 
inherent powers of the courts. It was upon the faith of this provision of the 
Cunstitution taat this court refused to interfere with the prerogatives of the 
Governor in the discharge of his duties in the case of State ex rel. Robb. v. 
Stone,! and likewise refused to interfere with the inherent powers of the Leg- 
islature in State ex rel. v. Bolte.? In its dealings with the powers and acts of 
the co-ordinate branches of government, this court has scrupulously refrained 
from interfering, and has accorded to such co-ordinate brauches the fullest 
measure of respect; and up n the same princip‘e this court will not tolerate 
any interference by a co-ordinate branch of the government, or by any one 
with the powers aad duties and prerogatives and digaity of this cart. 
The people of this State conferred those powers, in trust for themselves, upon 
this court, and this court will sacredly and fearlessly guard and protect them 
untilthe people discharge the trust and give the powers tosome other tribunal, 
if they should ever be minded so to do. It is also well-settled law that the 
court alone ia which a contempt is committed, or whose authority is defied, 
has power to punish it, or to entertain proceedings to that end. No other 
court has any jurisdiction or power ia such cases. Ruipije on Coatempi,® 
and cases cited in note 1, and from waich it appears that this is the rule laid 
down by the United States courts, and by the courts of Alabama, California, Col- 
orado, Florida, Illinois, lowa, Kentucky, Louisiana, Mississippi, Nevada, New 
Hampshire, Tennessee, Texas, Utah,and Vermont. Paterson on Liberty of the 
Press, etc., p. 121, says this power must be accorded toall courts, just as it is pos- 
sessed by Parliament. The law now known as section 1616 Rev. St. 1899, has been 
on the statute books, in substantially the same form, ever since 1845.4 It was re- 
ferred to this court in Harrison v. State,’ but its constitutionality was not called 
in question, or discussed or decided. The same law, then known as section 65, 
c. 47, p. 542, 1 Rev. St. 1855, was referred to by this court in the matter of 
Greene Co. v. Rose,® where it was said: ‘ When the contempt is committed in 
the immediate view and presence of the court, it may be punished summar- 
ily. In all other cases the party charged must be notified of the accusation, 
and have areasonable time to make his defense.’ But the power of the Legis- 
lature to enact the law was not raised or decided. The same law, then known 


1 120 Mo. 428; s.c. 258.W. Rep.876; | * § 18, 7 Am. & Eng. Law (2d Ed.), 


23 L. R. A. 194; 41 Am. St. Rep. 705. p. 34. 
2151 Mo. 362; s. c. 52 S. W. Rep. * Rev. St. 1845, r. 338, c. 45, § 61. 
262; 74 Am. St. Rep. 537. 5 10 Mo. 688. 


33 Mo. 390. 
VOL. XXXVII. 19 


XUM 


290 38 AMERICAN LAW REVIEW. 


as section 1056 Rev. St. 1879, was referred to in Ex parte Crenshaw,! 
and the court was unanimous in holding that it did not have the effect 
of taking away the power of courts to punish other kinds of contempts, 
The constitutionality of the law was not considered by the majority of the 
court, but Sherwood, J., concurred in the judgment, holding the statute ‘to 
be unconstitutional, as an invasion by the Legislature of the domain of the 
judiciary.’ It follows that the Legislature exceeded its powers when it enacted 
section 1616 Rev. St. 1899, and that this court has an inherent and constitu- 
tional right to punish contempts summarily, which cannot be taken away, 
abridged, limited, or regulated by the Legislature. For the manner in which 
this power may be executed, this court is answerable alone to the sovereign 
people of this State; and to their judgment and wishes, legally expressed, it has 
always given cheerful and respectful obedience, and it stands ready to do so 
now and at all times.”’ 


Another section of the same statute to which the Court makes no 
allusion, limits the quantum of punishment which a court may impose 
for contempt, to a fine not exceeding $50 and imprisonment not 
exceeding 10 days. In the case at bar, the court, repudiating any obli- 
gation to obey this statute, imposes a fine of ten times the limit pre- 
scribed by statute, namely, $500. To this extent the liberties 
and rights of the citizen, though safeguarded by the Legis- 
lature, lie absolutely in the discretion of the Supreme Court. We 
say, without hesitation, that this is a doctrine that will not go 
down in a free country. In one of his military campaigns in the 
Spanish peninsula, the Duke of Wellington was compelled to govern 
the inhabitants by military commissions. On one occasion he wrote 
to the home government, — we do not assume to quote his exact lan- 
guage, — that he deemed it of great importance that the people should 
be informed beforehand what laws they were expected to obey. So 
here, it is of the utmost importance that the people should know be- 
forehand what laws they are expected to obey. They thought they 
knew it when they read the statute relating to contempts, and did 
kaow it, until the Supreme Court taught them otherwise, by a decision 
which operated retroactively upon the offense committed in the par- 
ticular case, and which had all the injustice and odium of an ex post 
facto law. 

The assumption of authority to act in defiance of the Legislature, 
renders it almost unnecessary to consider the third paragraph 
of this remarkabe opinion, which deals with the question what con- 
tempts may be punished summarily. Upon this point, if the Legisla- 
ture can impose no restraint, either as to the nature of the contempt 
or the quantum of the punishment, then the court is at full liberty to 


1 80 Mo. loc. cit. 450. 
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do as it pleases, ‘‘ for none can call its power to account.’’ It is per- 
haps, worthy of note, that most of the authorities upon which the Court 
relies for its view that the Court can punish a remote libel, are En- 
glish decisions of the Court of Chancery, rendered before the time of 
the American Revolution. We give asingle specimen of this musty 
judicial authority, to show on what grounds the Supreme Court of 
Missouri places itself :— 

‘‘In Rex v. Almon,' it was held to be a contempt of court and a 
libel, punishable by attachment, to publish a pamphlet asserting that 
judges have no power to issue an attachment for libels upon themselves, 
and denying that reflections upon individual judges are contempts of 
court at all.’’ 

Does the Supreme Court of Missouri intend to announce to the 
people of Missouri that this is the law of Missouri? that it is a con- 
tempt of the Supreme Court to say, as we do, that the judges of that 
court have no power to issue attachments for libels upon themselves? 
Here is another choice specimen : — 

‘‘In Ex parte Turner, a solicitor for the defeated party, after the 
case was over, published a pamphletin which he pronounced the judg- 
ment ‘an elaborate production, wholly beside the merits of the case,’ 
and employed other flippant and contumacious observations. He was 
held guilty of contempt.’’ 

Does the Supreme Court of Missouri mean to say, that if the counsel 
for an unsuccessful party in that court should publish a pamphlet 
characterizing the judgment as an elaborate production wholly beside 
the merits of the case, the court would have the power to attach him 
for contempt? Is the court willing to become ‘‘ answerable to the sov- 
ereign people of this State ’’ on such a proposition? 

A catalogue of objections could be raised against this decision, every 
one of which seems wholesome. 

1, It is a decision rendered by judges sitting in their own case. 

2. The decision is not necessary to vindicate their authority, but it 
is a decision to avenge a private insult. 

3. The insult is a mere libel, and they have no more right to sit as 
judges to avenge a libel upon themselves, than any other officer of the 
State has. If so to sit were necessary to protect their process or 
to vindicate their authority, it would be different, —all lawyers can 
see that. 

4. Under the Constitution and Laws of Missouri, libels are dealt 


1 Wilmot’s Notes of Opinions and 2 3 Mont., D. & De G. 523. 
Judgts., p. 238; s. c. 8 St. Tr. 53. 
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with by juries ; and upon all questions of libel, the jurors are the judges 
of the law as well as of the fact. The Supreme Court of Missouri has 
pointedly decided this, even in civil actions for damages for libels. 
The present decision overrides this salutary principle. 

5. In order to reach this result, the court sets aside a wholesome 
and perfectly valid statute which has been on the statute books of Mis- 
souri for 70 years, and which is nearly a counterpart of the Federal 
statute which was passed by Congress in consequence of the devel- 
opments on the impeachment trial of Mr. U. S. District Judge 
Peck. In so far as the statute regulates process of con- 
tempt, and limits the punishment, it is perfectly valid; and 
in so far as the Supreme Court of Missouri sets it aside and 
imposes upon a contemnor a punishment in excess of that limited 
by the statute, the court does not administer law, but acts with a bold 
defiance of law. If it can impose a fine of $500, it can impose a fine 
of $5,000, or of $50,000. The rights of the citizen rest in its mere 
unbridled discretion. Where such a state of law exists, a people can- 
not be said to be free. It is absolutely essential to public freedom that 
the limits to which the citizen can be punished for crime should be 
previously ascertained and fixed by law. This was done by the statute 
which the court now sets aside. 

6. In setting aside a wholesome statute of the State, and in substi- 
tuting in its place its own arbitrary diseretion with respect to a crime 
already committed, the court renders a decision which has all the 
characteristics of an ex post facto law. 

7. The statute which the court, sitting as judges in their own case, 
thus set aside, does not purport to take away from the court the power 
to punish contempts of its own authority ; it merely regulates the power, 
and we do not understand that any of the courts have decided that the 
Legislature has not power to enact a statute imposing a reasonable 
regulation upon this power of the courts. If the Legislature has no 
such power, then we are no longer a free people. 


Law: Practicinec MepicineE on SurGery WITHOUT A 
License. — In the case of State v. Biggs, decided by the Supreme Court 
of North Carolina in December last, according to the syllabus in the 
official report,' the holding is that, under a special verdict finding that 
the defendant advertises himself as a non-medical physician, curing dis- 
ease by a system of drugless healing and treating patients by such 


1 133 N. C. 729. 
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system without medicine, claiming not to cure by faith, but by natural 
methods, without medicine or surgery; and that he administers mas- 
sage, baths and physical culture, manipulates the muscles, bones, spine 
and solar plexus, and kneads the muscles with the fingers of the hand, 
writes no prescriptions as to diet, but advises his patients what to eat 
and what not to eat, the defendant is not guilty of practicing medicine 
without license though he admits that he was not licensed to practice 
medicine by the State Medical Board ; that he charges fees for his serv- 
ices, and does not claim exemption as a nurse, midwife, or as curing 
by prayer. It appears that, under the manipulation of the State Med- 
ical Society, the Legislature had passed several successive statutes 
encroaching on the right of the general public to practice the healing 
art for money. These statutes were the subjects of anxious considera- 
tion by the Supreme Court of North Carolina, which sustained the law 
of 1885, depriving unlicensed practitioners from the power to recover 
their fees in the courts, upon the ground solely that the statute was an 
exercise of the police power for the protection of the public against 
incompetents and impostors, and in no sense the creation of a monopoly 
or special privilege. In a subsequent case the Court held that the 
Legislature could not restrict the cure of the human body to the prac- 
tice of ‘‘ medicine and surgery,’’ or establish any system of healing.' 
In the present case the Court thought that the Legislature ought to have 
desisted from further encroachments upon general liberty, especially in 
view of the clause of the State constitution against monopolies; but 


_ instead of this it proceeded to enact? a statute reading as follows: — 


For the purpose of this act the expression practice of medicine and 
surgery shall be construed to mean the management for fee or reward of 
any case of disease, physical or mental, real or imaginary, with or without 
drugs, surgical operation, surgical or mechanical appliances, or by any other 
method whatsoever; provided that this shall not apply to midwives nor to 
nurses; provided further, that applicants not belonging to the regular school 
of medicine shall not be required to stand an examination except upon the 
branches taught in their regular colleges, to wit, the osteopaths, shall be 
examined only upon descriptive anatomy, general chemistry, histology, physi- 
ology, urinalysis and toxicology, hygiene, regional anatomy, pathology, neu- 
rology, surgery, applied anatomy, bacteriology, gynecology, obstetries and 
physica! diagnosis; provided this act shall not apply to any person who min- 
isters to or cures the sick or suffering by prayer to Almighty God, without the 
use of any drug or material means, 


In dealing with the question of the proper construction to be put 
upon this statute, two previous decisions of the court? were referred 


1 State v. McKnight, 131 N. C. 723. 8 McAden v. Jenkins, 64 N. C. 801; 
2 N. C. Laws 1903,ch. 697, amenda- and Railroad Co. v. Jenkins, 68 N.C. 
tory of § 3122 of the Code. 505. 
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to, in which Chief Justice Pearson had noted, as of common knowl- 
edge, that railroad charters are drafted by ‘‘ promoters,’’ and hence 
should be construed most strongly against the grantees and in the 
interest of the public; and the Court, speaking through Mr. Chief 
Justice CLark, proceeds to say: — 


The same construction can fairly be applied to this act amendatory of 
the charter of this corporation (the State Medical Society), in whose 
supposed interests it was evidently drafted and not solely in the interests 
of the public. Under the guise of ‘‘construction’’ of those well-under- 
stood terms, the ‘practice of medicine and surgery,’’ the act essays to 
provide that the expression “* practice of medicine and surgery shall be cone 
strued to mean the management ‘for fee or reward’ of any case of disease, 
physical or mental, real or imaginary, with or without drugs, surgical operation, 
surgical or mechanical appliances, or by any other method whatsoever.” That 
is the practice of surgery and medicine shall mean practice without surgery or 
medicine if a fee is charged. If nofee is charged, then the words ‘‘ surgery and 
medicine ’’ drop back to their usual and ordinary meaning, as by long usage 
known and accustomed. Where, then, is the protection to the public, if such 
treatment is valid when done without fee or reward? Yet unless the act con- 
fers, and is intended solely to confer, protection upon the public, it is invalid. 
The Legislature cannot forbid one man to practice a calling or profession for 
the benefit or profit of another. 

Again, the act means more than its friends probably intended, for it says: 
** Any case of disease, physical or mental, real or imaginary.’’ Is not a disease 
of the eye physical, and is not a disease of the ear, or of the teeth, or a head- 
ache, or acorn, physical? Then every dentist and aurist and oculist is indicta- 
ble unless he has also'license from the State Medical Society as an M. D., as is 
also every corn doctor who relieves aching feet, and every peripatetic of stento- 
rian lungs on the court-house square who banishes headache, real or imagin- 
ary, by rubbing his hands oversome credulous brow. He, too, must be anM. D. 
Then there is the closing expression forbidding treatment ‘‘ for fee or reward ”’ 
by an other than M. D., “‘ by any other method whatsoever.’’ This would take in 
all the old women and the herb doctors, who, without pretending to be profes- 
sional nurses, relieve much human suffering, ‘‘real or imaginary,’’ for a 
small compensation. Then it is forbidden to relieve a case of suffering, 
“physical or mental,’? in any method unless one is an M.D. It is 
not even admissible to ‘‘ minister to a mind diseased’? in any method, or 
even dissipate an attack of the ‘‘blues’’ without that label duly certified. 
Is not this creating a monopoly and the worst of monopolies, that diseases shall 
not be cured or alleviated, whether real or imaginary, mental or physical, 
though without medicine or surgery, ‘if for a fee,’’ unless one has undergone 
an examination on “ anatomy, physiology, surgery, pathology, medical hygiene, 
chemistry, pharmacy, materia medica, therapeutics, obstetrics and the practice 
of medicine? ’’ Such examination is eminently proper for one who holds him- 
self out as an M. D., and those who wish to employ an M. D. should certainly 
have the guarantee that is given by his license that the M. D. is competent. 
But how about those who are too poor or too ignorant or too perverse to wish 
that kind of treatment? Is it requisite that the man who treats a diseased ear 
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shall really be competent in obstetrics, or that it is a penalty to treat a disease 
of the eye unless the operator understands chemistry, or that it is indictable in 
this State to remove corns or to plug teeth without full knowledge of the 
materia medica, or to banish headache by the application of the hands without 
having passed a satisfactory examination on anatomy, or to apply a fomenta- 
tion without being able to “ pass up”? on therapeutics, or to sella little herb 
tea for the stomach-ache without being scientifically versed in pathology and 
physiology? The act is too sweeping. Besides, the Legislature could no 
more enact that the ‘‘ practice of medicine and surgery’ shall mean “ practice 
without medicine and surgery ’’ than it could provide that ‘‘two and two make 4 
five,’ because it cannot change a physical fact. And when it forbade all treat- 7 
ment of diseases, mental or physical, without surgery or medicine, or by any ' 
other method, for a fee or reward, except by an M. D., it attempted to confera 
monopoly on that method of treatment, and this is forbidden by the Consti- 
tution. 

Our early legislation naturally gave physicians no special privileges, but it 
was directed solely to fixing a limitation upon their charges and providing 
penalties for malpractice. Were a monopoly of all treatment of diseases con - 
ferred upon M. D.’s it would necessarily follow that the Legislature would have 
to prescribe their scale of charges again. That matter could not, with due 
regard to the public interest, be left to a monopoly. The medical profession 3 
merited and obtained a due share of prosperity prior to above statute of 1903 
and will receive no great detriment because the defendant cannot be punished 
under its provisions. . 

Those not M. D.’s contend that the allopathic system of the practice is con- 
trary to the discoveries of science and injurious to the public. Some M. D.’s 
doubtless believe that all treatment of disease except by their own system is 
quackery. Is this point to be decided by the M. D.’s themselves through an 
examining committee of five of their own number, or is the public the tribunal 
to decide by employing whom each man prefers, whether allopath, homeopath, 
osteopath or the defendant? The law says that the M. D.’s may examine and 
certify whether an applicant is competent to be one of their number, and no 
one can practice medicine and surgery without it, but they cannot decide for ; 
mankind that their own system of healing is now and ever shall be the only ie 
correct one and that all others are to be repressed by the strong arm of the law. t 
This act admits Christian Scientists to practice to cure diseases without such : 
examination. By what process of reasoning can massage, baths and the defend- 
ant be excluded? In the cure of bodies, as in the cure of souls, ‘‘ orthodoxy 
is my doxy, heterodoxy is the other man’s doxy,” as Bishop Warburton well 
says. Thisis a free country, and any man has a right to be treated by any 
system he chooses. The law cannot decide that any one system shall be the 
system he shall use. If he gets improper treatment for children or others 
under his care, whereby they are injured, he is liable to punishment, but 
whether it was proper treatment or not is a matter of fact to be settled by a 4 
jury of his peers and not a matter of law to be decided by a judge nor pre- 
scribed beforehand by an act of the Legislature. 

The practice of medicine and surgery, in the usual and ordinary meaning of ; 
that term, is of the highest antiquity and dignity. Inthe Code of Hammurabi, ’ 
King of Babylon, fifteen centuries older than The Code of Moses, and which, 4 
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engraved on a column of black diorite, was but recently dug up at Susa in 
ancieut Elam, there are found! regulations of the medical profession, fixing a 
scale of fees and penalties for malpractice. Physicians are mentioned in both 
the OldandNew Testaments. Jeremiahasks: “Is there no balm in Gilead? [Is 
there no physician there?’’? The public havea right to know that those holding 
themselves out as members of that ancient and honorable profession are com- 
petent and duly licensed as such. The Legislature can exert its police power 
to that end, because it is a profession whose practice requires the highest 
skilland learning. But there are methods of treatment which do not require 
much skill and learning, if any. Patients have a right to use such methods 
if they wish, and the attempt to require an examination of the character above 
recited for the application of such treatment is not warranted by any legiti- 
mate exercise of the police power. The effect would be to prohibit to those 
who wish it those cheap and simple remedies, and deprive those who practice 
them of their humble gains, by either giving a monopoly of such remedies to 
those who have the title of M. D., or prohibiting the use of such remedies 
altogether, neither of which results the Legislature could have contemplated, 
and both of which are forbidden by the provisions of the Constitution above 
cited. 

In this case the defendant is found guilty of the following acts, and no 
more: — 

(1) Administering massage, baths and physical culture. 

(2) Manipulating muscles, bones, spine and solar plexus. 

(3) Kneading the muscles with the fingers of the hand. 

(4) Advising his patients what to eat and what not. 

And all this without prescriptions, without any drugs or surgery. These 
acts, by the terms of the statute, are harmless and not indictable ‘‘ unless done 
for fee or reward.’’ There is nothing in this treatment tbat calls for an exer- 
cise of the police power by way of an examination by a learned board in ob- 
stetrics, therapeutics, materia medica and the other things, a knowledge of 
which is so properly required for one who would serve the public faithfully and 
honorably as a doctor of medicine. 

It is not only in the scope of the police power for the State to regulate the 
** practice of medicine and surgery ’’ and to throw around the public any rea- 
sonable protection against unfit members of that honorable profession and pro- 
vide against malpractice, but the General Assembly can prohibit any pretended 
art of healing which is calculated to deceive and injure the public. It is also 
within its power to protect the public against the ignorant and vicious who pro- 
fess knowledge and skill in any art or profession of healing in which technical 
knowledge and learning are required to safely and properly practice it. But it 
is not found here that the defendant is deceiving and injuring the public or is 
ignorant and incompetent, to the detriment of the public, in the application of 
the methods he uses. It may be that if he were not there some of the patients 
might call in an M. D., but that is due possibly to the ignorance or perversity 
of the patients who may prefer the defendant’s meth ds and scale of fees. 
The police power does not extend to such cases. 


1 Sections 215-225. 
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After referring to several decisions touching this question,’ the 
learned Chief Justice continued as follows: — 


License is required for the practice of pharmacy, of dentistry, of law, and 
many other skilled professions. We have a State system of law, for the “ Law 
is the State,’ and laws are prescribed by the Legislature, and we also have a 
State system of education, yet it is not indictable for one not a lawyer to draw 
wills, deeds, bills of sale, or any other legal instrument whatever, nor is it 
made punishable to settle litigation out of court by arbitration or otherwise 
without the aid of a lawyer, nor to teach in other than the State schools. 
Though there are many methods of treating disease, among which the Legis- 
lature is not authorized to select one as the State system, excluding all others, 
yet this act, if valid, would make it punishable by law to charge a fee for treat- 
ment of ‘‘ any disease, real or imaginary, mental or physical, by any method 
whatever,’’ unless the party has been admitted by a committee from one schgol 
of treatment upon examination of that system, thus denying mankind any 
relief from pain and suffering except at the hands of that particular schooi of 
medicalthought. It may be, and probably is, the best system. But that is a 
matter which must be decided by those who seek and must pay for the relief — 
not by the M. D.’s themselves nor by the courts. Judges are lawyers and are 
not competent to decide, except for themselves as individuals, which is the 
best system of treatment, and those practitioners who eschew medicine and 
surgery may well object to leaving the question whether ‘‘ medicine and sur- 
gery ’’ is the only permissible method of treatment to be decided by the prac- 
titioners of that method. * * * 

The term *‘ practice of medicine and surgery ’’ em»races probably the larger 
and certainly by far the most profitable part of the “‘ treatment of diseases,”’ 
but is not co-extensive with the latter term and cannot be made so unless 
“surgery and medicine” are adopted as the State system of treatment, a 
monopoly, and all other methods are made indictable. On the other hand, the 
State Medical Society would hardly wish to broaden out so as to take in all 
methods of treatment of diseases, for this would be to take in practitioners 
and practices which they would not wish to recognize. All the law so far has 
done or can do is to require that those practicing on the sick with knife and 
drugs shall be examined and found competent by those “of like faith and 
order.” Dr. Oliver Wendell Holmes, in an address before the Medical Society 
in Massachusetts, said: ‘If the whole materia medica was sunk to the bottom 
of the sea it would be all the better for mankind and all the worse for the fishes.’ 
An eminent medical authority in this State has said that out of twenty-four 
serious cases of disease three could not be cured by the best remedies, three 
others might be benefited, and the rest would get well any way. Stronger 
statements could be cited from the most eminent medical authorities the world 
has known. Medicine is an experimental, not anexact, science. All the law 
can do is to regulate and safeguard the use of powerful and dangerous remedies, 
like the knife and drugs, but it cannot forbid dispensing with them. When the 
Master, who was Himself called the Good Physician, was told that other than 


1 Lawton v. Steel, 152 U. S. 137, 667; Ohio v. Gardner, 58 Ohio St. Rep. 
138; State v. Pendergrass, 106 N.C. 599; s.c. 41 L. R. A. 689. 
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His followers were casting out devils and curing diseases, He said: ‘* Forbid 
them not.’’ 


It was therefore held that upon the special verdict the defendant 
should be adjudged not guilty; and the judgment was therefore re- 
versed. Walker and Connor, JJ., concurred in the result. 


NEGLIGENCE: MuniciraL Corporation — NvuIsANCE DANGEROUS To 
Travet — Conrrisutory NEGLIGENCE OF PEDESTRIANS IN Com- 
InG IN ConTACT wiTH AN Osstruction. —In the case of Moshewvel v. 
District of Columbia,‘ the apt syllabus is as follows: — 


One who, with knowledge of the situation, elects, in descending the steps 
from her residence to the sidewalk, to cross over a projecting uncovered water 
box about 4 inches square, with its outer edge about 4inches from a line 
drawn from the tread of the step nearest the sidewalk to the ground, instead 
of avoiding the box by stepping to one side, is not, as a matter of law, guilty 
of such contributory negligence as will defeat hey action against the munici- 


pality to recover damages for the personal injuries sustained by reason of her 
failure to clear the box. 


In this case, the facts, briefly summarized in the above paragraph, 
were proved without dispute. There was no question as to the negli- 
gence of the District of Columbia, but the only question was as to the 
contributory negligence of the female plaintiff. While the propriety of 
the decision of the Supreme Court of the United States seems very 
obvious to the writer of this note —and he professes a considerable 
familiarity with the adjudications on this subject, — the case seems to 
have invoked a very substantial difference of judicial opinion. The Trial 
Court directed a verdict for the defendant on the ground of the contrib- 
utory negligence of the plaintiff. On appeal, this ruling was affirmed,’ 
and from the present conclusion of the Supreme Court of the United States 
three of the Justices dissent. The dissenting Justices were Brewer, 
Brown and Peckuam, JJ. The opinion of the court is written by Mr. 
Justice WuiTe. It is a well written opinion, and the conclusion of the 
court seems to be a very wholesome one. The question for decision was 
whether, in case a municipal corporation, charged by law with the 
duty of keeping its highways, streets and sidewalks in repair, suffers, 
for a long period of time, a nuisance to exist in one of its sidewalks, 
dangerous to public travel thereon, it can escape liability to a pedes- 


1U. S. Advance Sheets, No. 3, 217 App. D. C. 401. 
October Term, 1903, p. 57. 
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trian who is injured, in consequence of coming in contact with it, where 
the pedestrian knows of its existence and location, on the ground that 
the pedestrian is guilty of contributory negligence as a matter of law; 
or whether the question whether the pedestrian is guilty of contribu- 
tory negligence, in such a culpable sense as ought to cut off his right 
of action, is a question for the decision of a jury. The conclusion of 
the judges in the courts below, and of the dissenting judges, would 
have the effect of condoning the negligence of the municipal corpora- 
tion and of putting the entire risk of injury from such dangerous 
nuisances, upon the traveling public; and, in case of a traveler having 
knowledge of the existence and location of the obstruction or defect, 
of putting him under the necessity of maintaining a strained attention 
whenever using the portion of the highway where such defect existed. 
It seems scarcely capable of argument that a view which balances the 
slight inattention or neglect of the traveler against the gross and pro- 
longed negligence of the corporation, is a view profoundly opposed to 
public policy and safety ; and yet this view has received the sanction of 
the opinions of probably eight learned and able judges in this case, and 
finds support in authority in other cases in this and other jurisdictions. 

In support of the decision of the court below, the case of District of 
Columbia v. Brewer,' and also that of Kelly v. Doody * were pressed 
upon the court. But Mr. Justice Wuire, after examining many de- 
cisions bearing upon the subject, had no difficulty in concluding that 
upon the weight of authority, it is not the law in the United States 
that a traveler who knows of the existence of a defect in a highway 
which can be avoided with care, is guilty of contributory negligence as 
a matter of law, because, in a particular instance, he fails to avoid it, 
but comes in contact with it and is hurt by it. 2 

We subjoin in the marginal note, the decisions cited and relied upon 
by Mr. Justice Wurre, all of them distributed in alphabetical order 
by States. 


17 App. D.C. 113. 

2116 N. Y. 575; s.c. 22 N. E. Rep. 
1084, 

5 Alabama.—Montgomery v. Wright, 
72 Ala. 411; 47 Am. Rep. 422; Birm- 
ingham v. Starr, 112 Ala. 98; 20S. O. 
424. 

District of Columbia. — Muller v. 
District of Columbia, 5 Mackey, 287; 
Corts v. District of Columbia, 7 
Mackey, 277. 

Georgia.—Samples v. Atlanta, 95 
Ga. 110; 22 S. E. 135. 


Indiana. — Columbus v. Strassner, 
124 Ind. 482; 25 N. E. 65; Bedford v. 
Neal, 143 Ind. 425; 41 N. E. 1029; 
Pittsburgh, C., C. & St. L. R. Co. v. 
Seivers, 67 N. E. 680. 

Illinois. — Sandwich v. Dolan, 141 
Ill. 4380; 31 N. E. 416; Sandwich vr. 
Dolan, 133 Ill. 177; 24 N. E. 526; 
Flora v. Naney, 136 Ill. 45; 26 N. E. 
645; St. Louis Bridge Co. v. Miller, 
138 Ill. 465; 28 N. E. 1091; Blooming- 
ton v. Chamberlain, 104 Il. 268. 


Iowa.—Graham v. Oxford, 105 
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Upon the proposition that the conclusion of the courts below was 


contrary to reason, Mr. Justice Wuire delivered the following conclu- 
sive argument: — 


We are of the opinion that the rule as thus contended for is unfounded in 
reason and unsupported by the weight of authority. When analyzed, the pro- 
position comes to this, that no person can, as a matter of law, without assum. 
ing all the risk, use the streets of a municipality where he knows of a defect 
therein, even although it be that, in the exercise of a sound judgment, it might 
be deemed that with ordinary care and pradence the street could be used 
with safety. The result of admitting the doctrine would be to hold that all 
persons in making use of the public streets assumed all risks possibly to 
arise from every known defector danger. That this isthe result of the propo- 
sition may be aptly illustrated. Take a street across which runs a railroad 
track, whereon cars are moved by steam or other motive power. All 
persons knowing of this fact would know also that there was some danger in 
crossing. They, therefore, must either abstain altogether from crossing, or, 
if they doso, be subject, as a matter of law, to the consequence of the reckless 
operation of the railway, without reference to the care exercised in the use of 
the street for the purpose of crossing. Indeed, the proposition would imply 
that every one who used the public streets with the knowledge of a defect ex- 

isting therein would be guilty, if au injury was by them suffered as a result of 


Iowa, 709; 75 N. W. 473; Nichols v. Maus v. Springfield, 101 Mo. 618; 14 
Laurens, 96 Iowa, 388; 65 N. W. 335. S. W. 630; Cohn v. Kansas, 108 Mo. 

Kansas. — Maultby v. Leavenworth, 393; 18 S. W. 973; Beauvais v. St. 
28 Kan. 745; Emporia v. Schmidling, Louis, 169 Mo. 500; 69S. W. 1043. 
33 Kan. 485; 6 Pac. 893; Langan v. Maryland. — Alleghany County ». 
Atchison, 35 Kan. 318; 57 Am. Rep. Broadwaters, 69 Md. 533; 16 Atl. 223; 
165; 11 Pac. 38; Kinsley v. Morse, 40 Prince George’s County v. Burgess, 61 
Kan. 577; 20 Pac. 27. Md. 34; 48 Am. Rep. 88. 

Massachusetts. — Mahoney v. Met- New York.—Pomfrey v. Saratoga 
ropolitan R. Co., 104 Mass. 73; Pom- Springs, 104 N. Y. 459; 11 N. E. 43; 
eroy v. Westfield, 154 Mass. 462; 28 Evans v. Utica, 69 N. Y. 166; 25 Am. 
N. E. 899; Fitzgerald v. Connecticut Rep. 165; Brusso v. Buffalo, 90 N. Y. 
River Paper Co., 155 Mass. 155; 29 679; McGuire v. Spence, 91 N. Y. 303; 
N. E. 464; Coffin v. Palmer, 162 Mass. 43 Am. Rep. 668; Bullock v. New 
192; 38 N. E. 509; Shipley v. Proctor, York, 99 N. Y. 654; 2 N. E. 1; Shook 
177 Mass. 498; 59 N. E. 119. v. Cohoes, 108 N. Y. €48; 15 N. E. 

Michigan.—Harris v. Clinton Twp., 281; 34 N. E. 780; Walsh v. Central 
64 Mich. 447; 31 N. W.425; Dundas New York Teleph. & Teleg. Co., N.Y., 
v. Lansing, 75 Mich. 499; 5 L. R. A. 68N. E. 146. 


143; 42 N. W. 1011; Germaine v. Mus- Vermont. — Coates v. Canaan, 51 
kegon, 105 Mich. 213; 63 N. W. 78. Vt. 131, 137. 

Minnesota. — McKenzie v. North- Washington. — Jordan v. Seattle, 26 
field, 30 Minn, 456; 16 N. W. 264. Wash. 61; 66 Pac. 114. 


Missouri. — Gerdes v. Christopher English. — Clayards v. Dethick, 12 
& S. Architectural Iron & F. Co., 124 Q. B. 439. 
Mo. 347; 24 S. W. 557; 278. W. 615; 
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such defect, of contributory negligence, without the existence of any neglect 
whatever; for this would necessarily result from saying that one who had made 
a careful use of the streets was yet guilty of neglect in doing so. Reduced to 
its last analysis, the principle contended for but asserts that the ordinary 
rules by which negligence is to be determined do not apply to the use of the pub- 
lic streets, since those who use such streets with a knowledge of a possible 
danger to arise from a defect therein must as a matter of law, have negligence 
imputed to them, although in choosing to make use of the streets, and in the 
mode of use, the fullest possible degree of judgment and care was exercised. 
The resuit of this would be to relieve the municipality of all duty and conse- 
quent responsibility concerning defects in highways, provided only it chose to 
give notice of the existence of the defects. 


Tue Exrrapition Case: DoctRin—E THAT THERE CAN BE 
yo InreRSTATE RENDITION OF AN ALLEGED FUGITIVE FROM JUSTICE 
wHO PROVES THAT HE WAS NoT WITHIN THE INDICTING STATE ON THE 
Day ON WHICH THE INDICTMENT CHARGES THE CRIME TO HAVE BEEN 
CommitTED. — WILLIAM ZIEGLER, a citizen of New York, was indicted 
on a charge of bribery by the grand jury of Cole County, Missouri. 
Cole County is the county in which Jefferson City, the capital of Mis- 
souri, is situated. The indictment charged Ziegler with bribing mem- 
bers of the Legislature of Missouri to pass a bill prohibiting the use of 
alum in baking powder. A rendition was resisted by Ziegler on the 
ground that he was not in Missouri on or about the date of the crime 
which was laid in the indictment, and that, consequently, he could not 
be a fugitive from the justice of the State of Missouri. The Attorney- 
General of Missouri, and other counsel employed to represent that 
State, asserted that he was. Both sides offered evidence in support of 
their respective contentions. Attorney-General CunNEEN, of New York, 
virtually decided the case. Although Gov. Onett, of New York, heard 
the case as though he were sitting as a judge and trying it on its 
merits, yet he referred the matter to the Attorney-General for his 
opinion. If a question of law had been in controversy this 
would have been a_ sensible thing for him to do; but as 
there was only a question of fact for the Governor to pass upon, 
it does not appear that he acted providently in referring this 
question to the decision of his Attorney-General. But the At- 
torney-General decided it, and the Governor adopted his decision. 
The Attorney-General, in his opinion, furnished to the Governor, 
stated that the only point for the Governor to pass upon was a dispute 
as to a fact, namely, whether Ziegler was in Missouri on or about the 
date of the crime laid in the indictment ; and that if the Governor should 
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believe from the testimony given before him that Ziegler was not in the 
State of Missouri at or about that time, then it was the duty of the 
Governor to deny the application for extradition. On the other hand, 
if the Governor should hold that the evidence adduced before him 
showed that Ziegler was in Missouri at or about that time the duty of 
surrendering him to the State of Missouri would be imperative. After 
a perusal of the opinion of the Attorney-General, the Governor reached 
the conclusion that the evidence that Ziegler was not in Missouri at or 
about the time specified in the indictment outweighed the evidence that 
he was; and he therefore denied the application for the rendition. We 
have used the expression ‘‘ at or about’ three times in the few preced- 
ing sentences, although the newspaper report, being a special dispatch 
to the New York Times, uses the word ‘‘ at’’ only. But the difference 
is immaterial with respect to what we have to say. 

It is a principle of criminal procedure that, although an 
indictment must charge a_ specific date on which the alleged 
crime was committed, yet it is not necessary that it should be 
proved as laid. According to the law of Missouri, so far from its 
being necessary to prove that the crime charged in the indictment was 
committed on the exact date named therein, it is generally sufficient to - 
prove its commission within any date not barred by the statute of limi- 
tations. ‘The exact date is unimportant, provided it be not an impossi- 
ble date, or a date with respect to which there can be no prosecution. 
This opinion of the able Attorney-General of New York and of the 
learned Governor who, though a merchant, has received from the 
greatest University of New York the degree of Doctor of Laws, over- 
looked this obvious rule of criminal procedure. The decision also 
proceeded on the infirm ground that, in order to be a fugitive from the 
justice of a State, a man must have been physically within the State. 
It seems, at least upon principle and sense, that a man might commit 
a crime within a State without ever being physically within that State ; 
and that if he commits a crime within the State, the State has a right 
to his rendition for the purpose of trialand punishment. For example, 
a man might stand on the eastern shore of the Mississippi river at East 
St. Loufs and feloniously fire a rifle across the stream and kill a man 
on the Missouri shore. Could it be contended, under such circumstan- 
ces, that a crime had not been committed in Missouri? So, in a case like 
the one under consideration, a man might carry on all the negotiations 
for bribing such a legislature as that of Missouri, while physically in 
New York, by mail'or by telegraph; and he might transmit the bribe 
money to the officials to whom he had agreed to pay it, by this agency, 
without ever being in the State of Missouri. If itis the law that he can 
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do this without being amenable to punishment in Missouri, then a new 
way has been found in which to commit a crime without being in danger 
of punishment. Decisions of this kind emphasize the importance of 
taking the whole subject of the interstate renditions of fugitives from 
justice out of the hands of the States and placing it in the hands of the 
General Government where it rightfully belongs, as Congress has the 
undoubted power to do under the Constitution. 


Lise: CommerciaL AGency — Report on Mercnant— MALICE OF 
Loca Acent — DamaGes. — The Supreme Court of Missouri has sus- 
tained a verdict of $27,000 damages against a commercial agency, for 
publishing a malicious report of the financial standing of a mercantile 
firm.' The case is of importance because of the authorities which are 
examined and collated in the opinion, rather than by reason of any 
new principles involved. The verdict of the jury was originally for 
$30,000; but on a second trial this amount was reduced to $27,000. 
The evidence showed clearly that the defendant’s local agent, who 
furnished a report as to plaintiff’s financial standing, was prompted by 
malice. He had been previously employed by the plaintiffs as attorney 
in collecting accounts, but for reasons satisfactory to them, their local 
business was given to another attorney, whereupon he threatened ‘‘ to 
get even,”’ ‘‘to ruin their business,’’ ‘‘ to have them under ground in- 
side of ninety days ;’’ and made other indiscreet and malicious remarks 
which appear to have had great weight with the jury. The evidence 
further showed that the report circulated by the defendant among the 
plaintiffs’ creditors caused them to press their collections against the 
plaintiffs and to refuse extension on bills and withhold further credits. 
An incident in the trial which was urged strongly by defendants’ coun- 
sel as a ground for reversal, was the reading of a criticism on the 
methods of commercial agencies from a magazine article. As to this 
contention and the charge that the verdict was grossly excessive, the 
court, speaking through Mr. Justice Buregss, says: — 


It cannot be said that counsel did not havea perfect right to have com- 
mitted the article to memory, and then to repeat it to the jury as part of his 
argument, which would be just as objectionable, but for the fact that reading 
it in print might attach to it more significance in the minds of the jury. And, 
since it was used solely by way of argument and illustration, was not offered 
as presenting any statement of the lawof the case, and in fact does not do so, 
and was in perfect accord with the law of the case as presented by the in- 


1 Minter v. Bradstreet Co. (Mo.)73 S. W. Rep. 668. 
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structions, we are of the opinion that it was not prejudicial to the defendant, 
and that the judgement should not be reversed upon that ground alone, though 
we do not think the practice is to be commended or encouraged. 

There is no merit in the eontention that the verdict is against the evidence, 
and we deem it unnecessary to say more with respect to that matter. But it is 
insisted that the verdict is grossly excessive, and the result of passion and 
prejudice against the defendant. It is true the verdict is large, butit is the 
second one in the case. The evidence showed that plaintiffs were, at the time 
of the publication of the libelous statements, merchants in good standing and 
credit, and doing a large and prosperous business, and as a result of these 
reports their credit and standing were ruined, their business wrecked, and they 
were driven out of business. It also showed that the statements were con- 
ceived in malice, and so continued to the end of plaintiffs’ financial ruin. The 
verdict was approved by the court who heard the evidence. Under these cir- 
cumstances, should it be disturbed by this court? We think not. 
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McCQUILLIN ON MUNICIPAL ORDINANCES. — A Treatise on the Law of Municipal Ordi- 
nances by EUGENE McQUILLIN, of the St. Louts Bar. 1904. Callaghan & Company: 
Chicago. 


This book contains 1216 printed pages all told, and its text is founded on a 
citation of nearly 8,000 cases. The author gracefully dedicates it to his friend, 
Rosert E. McMatTH, member of American Society of Civil Engineers, Presi- 
dent of the Board of Public Improvements of the City of St. Louis from the 
year of 1893 to 1901, as a tribute to his accurate knowledge of public improve- 
ments, ordinances, and matters relating to municipal work, and also as a token 
of many years of beneficial friendship. 

The need of a work distinctively treating of Municipal Ordinances, is shown 
by the author in his preface, but it seems to be quite obvious when it is consid- 
ered that 35 per cent of the entire popula‘ion of the Republic dwell in cities 
having 8,000 or more inhabitants, from which the conclusion is easily reached 
by the auther that 40 per cent or two-fifths of the American people dwell in 
urban centers, containing 1,000 or more inhabitants. We venture the sugges- 
tion that the conclusion is more than probable that one-half of the population 
of our great country dwell in cities, towns and villages. 

For nearly twenty years the author has practiced law in one of the great urban 
centers of the Union, wherein important municipal problems are constantly con- 
sidered by municipal officers, the lawyers, the courts, and the citizens generally. 
The legal phase of the municipal corporation has received his special study fur 
more than ten years. He has acted as legal adviser for many voluntary organ- 
izations of citizens formed for the purpose of promoting regulations more 
efficiently to secure the health, the comfort, and the convenience of the inhab- 
itants of the local community. By appointment of the Mayor he revised the 
General Ordinances of the City of St. Louis, and prepared a complete anno- 
tated Municipal Code, covering nearly twelve hundred pages. This work 
appeared in 1901. The next year he presented a further study of the legal 
phase of the municipal government of St. Louis in his Annotated Amended 
Charter of St. Louis, embracing some six hundred pages.! 

The present work is justified, in the opinion of the author, as stated in 
the preface, on two main grounds: First, the subject of the legislative pow- 
ers of municipal corporations is of vast and growing importance in every 
part of the country, due to the phenomenal growth of cities and the urgent 
needs and conveniences of the inhabitants of crowded modern urban centers. 
Second, that no other legal work exists covering the entire field. 

The preface recites: ‘‘The numerous judicial decisions dealing with every 
phase of the important subject of municipal ordinances have been studied, 


1 A review of this work appears in 36 AMERICAN LAW REVIEW, pp. 478, 479. 
VOL. XXXVIII. 20 
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analyzed and compared, and the principles deduced therefrom, together with 
the reasons supporting them, wrought into text and notes in a form which it is 
believed will prove convenient and easily accessible.’’ 

The scope of the work is clearly indicated by the titles of the seventeen 
chapters into which it is divided. A consideration of the general nature and 
requisites of valid municipal ordinances covers thirty-seven sections and fifty- 
one pages. The various authorized acts of municipal councils and legislative 
bodies are enumerated, defined and distingushed; the difference between 
ordinances, resolutions, orders and rules of procedure is fully stated and illus- 
trated; the binding effect of ordinances on persons and property and their 
territorial operation is explained; general and special and penal and non- 
penal ordinances are distinguished. Ordinances are classified under four 
heads: First, police ordinances; second, ordinances granting franchises, 
special privileges, etc., termed franchise or contract ordinances; third, ordi- 
nances providing for public work, usually called improvement ordinances; and 
fourth, administrative ordinances, those for the guidance of municipal officers 
and the conduct of the local civil government. 

Fifty-two sections and eighty-seven pages are devoted to a consideration 
of the power to pass ordinances. The general nature of municipal and other 
public corporations and bodies empowered to legislate or enact ordinances, 
their creation and the construction and exercise of general corporate powers 
are amply treated. Much space is given to implied or incidental municipal 
powers, and the judicial rules are copiously illustrated by numerous 
adjudged cases. 

The important topic of parliamentary procedure, meetings and proceedings 
of the council or governing legislative body, and the method of keeping and 
proving records, etc., receives exhaustive treatment. The ordinance proper 
and the method of its passage covers a full chapter of fifty-one pages. The 
rules relating to the vital subject of penalties receive careful consideration. 
Tne reasonableness of ordinances in general and those in restraint of trade in 
particular, as grants of monopolies, exclusive franchises, privileges, etc., 
to use the streets in order to supply gas, electricity, transportation, etc., form 
the subject of an entire chapter. The distinction between ordinances of this 
character originating by virtue of express power and those resting alone on 
implied or incidental powers is accurately pointed out. The power to amend 
and repeal ordinances, and the proper procedure therefor, is clearly explained. 
The distinctions laid down in judicial decisions appertaining to this topic 
relative to general and special, penal and non-penal, franchise or contract and 
improvement ordinances, are stated. The question when a general State law 
will supersede a charter or ordinance provision is frequently a close one. The 
rules of construction for the solution of this question are given and illu- 
strated. The chapter on amendment and repeal also treats of the effect on 
ordinances of the surrender of special municipal charters, the change in class - 
or grade, dissolution and reorganization, consolidation or change in corporate 
limits. 

One of the most valuable chapters in the work deals with the constitutional- 
ity of ordinances. It embraces seventy-five pages and fifty-six sections. This 
subject is treated under three main divisions: First, ordinances in derogation 
of constitutional and recognized common rights relating to the liberty or prop- 
erty of the individual; second, orditfances impairing the obligation of contracts, 
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as the amendment or repeel of franchise ordinances or those for the use of 
streets and public ways by public service companies, taxation by municipal 
corporations of their own bonds, and those interfering with the vested rights 
of contractors for public work; third, ordinances interfering with or attempt- 
ing to regulate foreign or interstate commerce, including occupation tax or 
license for the privilege of selling goods, etc., charges for the use of streets by 
foreign corporations for their poles and wires, taxation of boats, wharfage and 
tonnage charges, health and quarantine laws and the operation of loca! police 
regulations on the subjects and objects of foreign and interstate commerce. 

One chapter, covering twenty-four sections, is devoted to the consideration 
of the validity of ordinances, the procedure to test and rules of construction. 
The right of citizens and taxpayers to question the legality of municipal legis- 
lation is carefully treated. 

It is likely that city attorneys and municipal officers called upon to prosecute 
violations of local police regulations will regard with high favor the exten- 
sive chapter on Actions to Enforce Police Ordinances. This subject. so fruitful 
of litigation, is elaborately treated under eight chief heads: first, the court and 
its jurisdiction; second, the action —its form, nature and institution; third, 
the statement, complaint or information; fourth, the trial, summary or by 
jury, and the proceedings; fifth, the evidence for the corporation; sixth, 
defenses; seventh, the judgment, record and execution; and eighth, review of 
proceedings of trial court. The constitutional right of trial by jury and the 
exercise of summary jurisdiction by municipal corporation courts, embraces, as 
the importance of the topic deserves, a considerable portion of the chapter. 
The origin, development and necessity of the exercise of summary jurisdic- 
tion in petty or municipal offenses are set out, and the numerous decisions 
dealing with the subject are explained. 

Practitioners in civil cases, having to do with ordinances, will derive much 
aid in their labors from the author’s treatment of evidence of ordinances and 
the method of pleading and proving ordinances in civil proceedings. These 
chapters include twenty-eight sections wherein the judicial rules are stated and 
explained with care. 

Fifty-five pages are devoted to the complex and intricate subject of ordi- 
nances relating to taxation and license taxes. The general principles are 
stated with precision and are extensively illustrated by the decided cases. 

One hundred and nineteen pages and sixty-eight sections are used to give the re- 
sult of the decisions on ordinances relating to municipal police powers. This is 
the most extensive and perhaps the most valuable chapter of the work. In recent 
years the subject of the police power has received careful and elaborate consid- 
eration. Its exercise on the part of the State and particularly on the part of the 
Municipal Corporation is constant and absolutely necessary. The author de- 
votes considerable space to a careful statement of the law respecting the gen- 
eral nature, scope and exercise of the police power, and refers to many decisions 
of the Federal and State courts involving the construction of constitutional 
and statutory provisions. Health and sanitary regulations, including all kinds 
of municipal nuisances, are next treated. Then follow building regulations 
and the control of streets and public ways in the interest of public safety and 
convenience; ordinances designed to preserve the public mora'sand decency ; 
market regulations, weights and measures and miscellaneous police ordinances. 

The question to what extent municipal corporations may deal with public 
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offenses or offenses against the State is an old one in this couatry. To this 
question the courts have given various answers. Municipal jurisdiction in this 
respect is not always accurately defined. Municipal independence and State 
contro] (and sometimes usurpation) are often at war. The author gives an 
entire chapter to this unsettled question, discussing the fundamental principles 
and grouping the decisions by States. He says: ‘ The decisions on this sub- 
ject are numerous and conflicting. Perhaps on no single topic of municipal cor- 
poration law have there been so many discordant utterances even by the same 
courts and the same individual judges. But the best considered cases, espe- 
cially the more recent ones, have properly extended the sphere of activity of the 
municipal corporation in dealing with police offenses. The necessity of thus 
enlarging municipal jurisdiction is obvious to the careful student of the condi- 
tions and needs of the crowded modern urban centers of population. The 
earlier conceptions of our courts on this subject are less definite and 
satisfactory.’’ 

‘Public Improvement Ordinances” is the title of a chapter, including 
seventy-six pages and forty-nine sections. Public improvements of all kinds 
are matters in which the local administration, taxpayers, property owners and 
inhabitants generally are deeply interested. How the expenses of obtaining 
them should be met, whether from the general municipal revenue, by special 
taxation and bond issue, or by special assessment on the property presumed 
to be benefited, and the procedure and the method of authorizing and award- 
ing contracts therefor, are questions constantly discussed and productive of 
extensive and important litigation. The chapter treats, with considerable 
detail, of the nature and purpose of public improvements; the power and 
method of making them; opening streets and public thoroughfares, boule- 
vards, etc.; establishing street grades; procedure in ordering improvements, 
the petition, notice, hearing and remonstrances of property owners; the 
form, introduction, notice, amendment and passage of the ordinance or resolu- 
tion authorizing the improvement; description of the improvement, specifica- 
tion of material; advertising for proposals and the manner of awarding the 
contract; provisions requiring union labor, patented and monopolized articles, 
and maintenance of street for a term of years; eight hour ordinances; special 
assessment or taxation for local improvements; validity of improvement ordi- 
nances, their construction and the method of validating them by the munici- 
pality and the State legislature. ; 

The concluding chapter treats of franchise ordinances. The ways and 
places wherein the public have an easement which is protected by the State 
er municipal corporation in a trust capacity are first enumerated, classified and 
defined. The distinction between rural and urban ways and the various uses 
ef streets and public places are next considered. Then follows the result of 
the decisions, concisely stated, as to the meaning of ‘‘ franchise ’’ as applied to 
grants and privileges of municipal corporations to public service companies to 
use streets and public ways for gas and water pipes, railroad tracks, street 
cars, etc.; legislative control of highways and streets; municipal power to 
authorize the use of streets for purposes other than ordinary travel; rights of 
abutting property owners, etc.; the ordinance granting the privilege or fran- 
chise; conditions that may be imposed on the grantee; the right as a contract; 
p4ving, repairing, etc., of streets by railway companies; exclusive privileges and 
monopolies; police regulations and grade crossings; municipal power to fix 
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street car fares, the price of light, water, etc.; regulation of sale of street car 
tickets and transfers; duration of privileges or franchises to use streets and 
the forfeiture of such right. 

The author extends an acknowledgment to WILtiamM S. CAMPBELL, E=q., of 
the St. Louis Bar, “‘ for intelligent assistance on various parts of the work and 
for his painstaking and laborious task in verifying the cases.’’ The book has 
an elaborate and seemingly well-constructed index, 114 pages in length, and is 
well priuted on good clean white paper, and presents a wholesome appearance, 


CITIZENSHIP OF THE UNITED STATES. — By FREDERICK VAN DyYNE, Assistant Solicitor of 
the Department of State. Rochester: Lawyers’ Co-operative Publishing Co. 1894. 


Mr. Van Dyne has made an exceedingly interesting and important contribu- 
tion to legal literature. The important official position he has held for so many 
years in the Department of State has given Mr. Van Dyne most unusual facili- 
ties for acquiring a thorough and comprehensive knowledge of original sources 
of information not otherwise available, and his experience in dealing with the 
multiform and complicated questions which have arisen in relation to citizen- 
ship of the United States is in itself a guaranty of the accuracy and authority 
of this volume. Mr. Van Dyne calls attention to the fact, so patent to every 
lawyer who has had occasion to pass upon questions presented to him relating 
to this subject, that the law of citizenship has hitherto only been found scat- 
tered through the acts of Congress, the decisions of the courts, and the rulings 
of the Executive as they appear in State papers and diplomatic correspond- 
ence, many of the latter being unpublished and inaccessible. 

In his preface, the author admirably sets forth the necessity of such a work 
when he says: — 

“Citizenship, always a matter of importance, involving, as jt does, the 
political relationship between the individual and the sovereign State to which 
he belongs, has become of increasing importance in the United States with the 
development of this nation as a world power. The wonderful expansion of 
our commerce which has marked the past decade, and the recent additions to 
our territory, have made inevitable a broader contact with the nations of 
the world, and have complicated the relations of our citizens with the govern- 
ments aud citizens of other countries. This has made necessary to the states- 
man, to the lawyer, to the capitalist, and to the intelligent student, a clearer 
understanding of the correlative rights and duties of citizensbip, —the right 
of the citizen to claim at the hands of the government protection of person and 
property abroad, and the right of the government to require from the citizen the 
performance of the duties pertaining to citizenship.” 

While the author, in his preface, indulges in certain definitions and distinc- 
tions covering citizenship of different States, he expressly limits the scope of 
his work to Federal citizenship. This subject is treated exhaustively in all its 
branches, the volume, with its appendix of laws and conventions, and its thor- 
ough index, covering nearly four hundred pages. 

The book is divided into four parts, with an appendix containing all the laws 
and treaties of the United States relating to citizenship and naturalization, 
which have been brought together in convenient form. 

In Part I he deals with citizenship by birth. This is treated under twe 
heads, chapter 1 dealing with citizenship by birth in the United States, and 
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chapter 2 with citizenship by birth abroad to an American father. In discussing 
the questions presented under these two heads, the author comes to the con. 
clusion, amply supported by a large number of instructive cases which he cites 
and discusses, first, that children born to foreigners in the United States are 
citizens of the United States; and, second, that children born abroad to an 
American father are citizens of the United States, provided that the father, at 
the time of the birth of the child, was a citizen of the United States, and that 
he at some time resided in the United States. 

The interesting questions of the dual citizenship of the children of aliens 
born in the United States, and of children born abroad to an American father, 
are also discussed under this head by the author at considerable length, and 
the laws of the United States and of various other countries are referred to. 

In Part II he considers citizeaship by naturalization. This is treated under 
seven different heads, as follows: — 

1. Naturalization in pursuance of the general laws of the United States; 

2. Naturalization by naturalization of parent; 

3. Naturalization by marriage ; 

4, Naturalization by treaty; 

5. Naturalization by conquest; 

6. Naturalization by special act of Congress; 

7. Naturalization by admission of territory to statehood. 

In the first chapter, which deals with naturalization in pursuance of the 
general laws of the United States, the author, after discussing the question 
as to who are and who are not capable of naturalization, reaches the conclusion 
that, taken in their ordinary meaning, the words of the law exclude all but 
persons of the Caucasian and African races. He declares that ‘ whether viewed 
in the light of the popular, or of the scientific meaning, or of congressional 
intent, the words ‘ white persons’ seem to include only individuals of the 
Caucasian race’’ and that, therefore, only members of this race, and of the 
Ethiopian race, can be naturalized. He shows further, by numerous citations, 
how the courts have, at different times, held that neither Chinese, Japanese, 
Hawaiians, Burmese, nor Indians can be naturalized. 

Like Judge Sawyer,! the author does not attempt to explain what is meant 
‘by the term ‘Caucasian,’ but simply observes that when the words ‘“‘ white 
persons ”’ were incorporated in the naturalization laws, in 1802, the country con- 
tained three races, the Caucasian or white, the Negro or black, and the Ameri- 

can or red race, and that it is reasonable to infer that Congress, in designating 
the classes or persons who could be naturalized, intended to exclude from the 
privilege of citizenship all alien races except the Caucasian. 

He merely states the law as it exists, and makes no comment upon the much 
discussed question of what is meant by the terms “ Caucasian” and ‘ African.” 
If the scope of the work had permitted, it would have been interesting to have 
learned Mr. Van Dyne’s opinion regarding the law that —as the writer of an 
able résumé on the subject said some years ago — “ throws the door wide oper 
for the Hottentot and Bushman, and bolts it in the face of the educated Hindoo 
(our own blood) , the civilized Japanese, the loyal Arab, the Georgian girl rescued 
froma Turkish harem, and the Saxon escaping from Moorish slavery,’’ although 
he would probably arrive at the same conclusion, that while the law may need, 


1 In re Ah Yup, 5 Sawy. 155. 
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amendment, until it is amended, we are bound to respect it. Mr. Van Dyne’s 
work, however, as he himself says, ‘‘ has not been done with a view to estab- 
lishing any preconceived notion of what the law should be, but with the design 
of showing what the law actually is.”’ 

In discussing the question of the naturalization of women, he states the 
doctrine that the naturalization laws include females as well as males, and 
that an alien wife may be naturalized without the concurrence of her husband, 
citing a case holding that the relation of husband and wife is not inconsistent 
with one being a citizen and the other being an alien. 

He then takes up the different steps in the process of naturalization, and, in 
discussing the various qualifications for admission, brings us down as late as 
the act of March 3, 1903, which prohibits the naturalization of anarchists. 

Under the head of ‘‘ Naturalization by Naturalization of Parent,’’ the author 
states, and he is supported by numerous decisions, that the naturalization of 
an alien also confers citizenship upon his minor children dwelling in the 
United States; that the naturalization of an alien naturalizes his minor chil- 
dren born abroad but residing in the United States at the time of his naturaliza- 
tion; and that the statute also applies to children who come to the United 
States after the father’s naturalization, but before they reach majority. 

In his general treatment of the subject of naturalization by marriage, Mr. 
Van Dyne quotes from the statutes of the United States, which are based upon 
the British act of 1844, and concludes that any woman capable of naturalization 
under our laws, who is married to a citizen of the United States, is to be deemed 
acitizen. With regard to what women may be naturalized by marriage, he 
says: ‘*As the law now stands, therefore, any white woman, or woman of 
African nativity or descent, or Indian woman, a member of any Indian tribe 
(except a member of the five civilized tribes of Indians in Indian territory), 
married to a citizen of the United States, is a citizen thereof.” 

He states with relation to naturalization by treaty, that the relations which 
the inhabitants of ceded territory shall bear to the acquiring State are generally 
determined by the treaty of cession, and he further remarks that every treaty 
ofcession to which the United States has been a party, with the exception of 
the Treaty of Peace of 1898 with Spain, ceding Porto Rico and the Philip- 
pine Islands to the United States, contains a stipulation providing that the 
inhabitants of the territory ceded may, in whole or in part, become citizens of 
the United States, either immediately or under certain conditions. He then 
discusses the various treaties with different powers in which provision was 
made for the citizenship in the United States of the inhabitants of such 
territory. 

In dealing with the status of the inhabitants of our new possessions, he dis- 
cusses the doctrine laid down in the Insular Cases,! namely, that this govern- 
ment, in acquiring territory, has power to prescribe the terms upon which i* 
will receive the inhabitants, and refers to the concurring opinion of Justices 
White, Shiras and McKenna, holding that where a treaty of cession contains 
provisions against the incorporation of the inhabitants as citizens, incorpora- 
tion does not take place until, in the wisdom of Congress, it is deemed that the 
acquired territory has reached a condition where it is proper that it should 
enter into and form a part of the American family. So, as a well-known writer ° 


1 182 U. S. 1-391. 
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of legal lore recently said: ‘*‘ Whatever may be finally decided by Congress in 
the case of the native inhabitants of Porto Rico and the Philippines, we now 
know that those people are not aliens to the United States, though they may 
not be citizens of the United States, but may be hanging up in the clouds and 
citizens of No-man’s Land.”’ 

Naturalization by conquest is next taken up by the author, and some.of the 
subjects treated under this head are fully discussed in the previous chapter on 
naturalization by treaty. Chapter 6 deals wholly with naturalization by special 
statute, and the acts of Congress on the subject are referred to and discussed, 
and in Chapter 7 naturalization by admission of territory to statehood receives 
the attention of the author. 

The rules and regulations governing the granting and issuance of passports 
are given in Part III, and the whole subject is treated in a clear and conc'se 
manner. In Part IV, on the question of expatriation, the author concedes the 
right of a citizen to divest himself of his allegiance to the United States, and 
the means by which it is effected are explained in detail. 

The work throughout is written in a remarkably clear and persuasive style. 
It is not amere collection of decisions, but a complete exposition of the law. 
The author’s views are plainly and concisely stated, and are supported bya 
large number of cases in the Federal courts and by decisions of various De- 
partments which are not accessible to the ordinary legal worker. It will be 
warmly welcomed by every lawyer and intelligent citizen as an invaluable and 
safe guide on the subject of citizenship. 

MARSHALL B. WooDWORTH. 


San FRANCISCO, CAL. 


TAYLOR’S LANDLORD AND TENANT, Ninth Edition. — The American Law of Landlord and 
Tenant. By JOHN TAYLOR. Ninth Edition, Revised by HENRY F. BUSWELL, author of 
the “‘ Law of Insanity,’ ‘‘ Civil Liablities for Personal Injuries,’ etc. In two volumes. 
Boston: Little, Brown, &Company. 1904. 


This is the standard American work on Landlord and Tenant. It has been 
before the legal profession in this country for fifty years. An explanation of 
its plan and of its merits would not therefore be expected in a review at this 
late day. We shall therefore content ourselves with explaining briefly the 
work=done by the present editor; and for information on this subject we shall 
have to look chiefly to his preface. 

Mr.{Buswell says that the text of the work has been subjected to a critical 
revision; and that, while every essential statement of the author has been re- 
tained, mere redundancies and verbal repetitions have been eliminated and 
obscurities in expression corrected. He further says that the notes, which 
had come in many places to outgrow the text, not’ only in volume but 
in relative importance, have been collected and condensed; and that the 
substance of them, when this is desirable, has been incorporated into 
the text. Obsolete matter and matter clearly having no reference to 
the topic of the work have been expurged. The decisions of the courts 
of last resort, rendered since the publication of the eighth edition, 
have been examined, and about 12,000 new cases, which illustrate im- 
portant principles or express the modern development of the law, are cited, 
while new matter equivalent in quantity to about 150 pages, has been 
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incorporated into this edition. The close revision to which the work has been 
subjected, has made it possible to avoid greatly increasing the size of the 
volumes. Mr. Buswell further says that among the subjects more fully treated 
than formerly,‘and made the topics of original paragraphs, in this edition, are 
the principal Covenants of the lessor and lessee; Surrender; Assignment; 
Forfeiture; Rights of Mortgagors and Mortgagees under leases; rights to 
Fixtures as between Landlord and Tenant; Mining Leases; Railways and 
Receivers as lessors and lessees; and Equity jurisdiction as applied to the 
relation of Landlord and Tenant. All new matter appearing in the text, 
whether in supplementary paragraphs or incorporated into paragraphs of the 
original work, is inclosed in brackets. The index has been carefully revised 
and necessary additions have been made to it. 

This work, as now issued, contains 1,248 pages, all told. While some of the 
pushing Western publishers might have issued it in one volume, yet it is to be 
observed that the pages are rather compact and that the notes are very full. 
The work contains some matter not relating strictly to the contract of lease, 
or the relation of Landlord and Tenant, for instance, in the chapter on “ The 
Contracting Parties” we find a subdivision on leases ‘* by persons of unsound 
mind.” The matter embraced within this subdivision seems to relate to the 
law of contract generally. It embraces incapacity of insane persons; ! weak- 
ness alone does not incapacitate; nor old age alone; * drunkenness as avoid- 
ing the’contract.4 

It is barely possible — we do not say that it would be so — that if more of 
such matter which relates to the general law of contract had been cut out by 
Mr. Buswell, the manuscript would not have justified more than one volume. 
But a purchaser who gets so much wholesome matter, so well compacted 
together, and so carefully and well-stated, will hardly complain that it is 
furnished to him in two volumes of convenient size rather than in one buiky 
volume. The index comprises about fifty pages. A thorough index to this 
amount of matter would have made twice this number of pages. In the index 
we have to take a hunt to the first page to find whether the references are to 
pages or to sections. Since the advent of machine printing this is inexcus- 
able, since there is no question of ‘* sorts,’’ but the section sign can be repeated 
by the machine as often as necessary without the slightest inconvenience. It 
is old-fashined wooden-shoe work to say at the head of a modern machine 
printed index, ‘‘the references are to the paragraphs,’’ and then to give 
throughout the index the naked figures showing the paragraphs referred to. 


WHITE ON MINES AND MINING INJURIES. — The Law of Mines and Mining Injuries. By 
EDWARD J. WHITE, LL.B. St. Louis: The F. H. Thomas Law Book Co. 1903. 


The first part of this book treats of the different relations arising from the 
ownership‘of mines and minerals, — grouping under this head all the relations 
arising from mining both upon public and private lands; while the second part 
presents the remedies most generally used for injuries to mining rights and 
persons. The author says in his preface that, in collecting data for this book, 
Morrison’s Mining Reports, MacSwinney on Mines, Wade, Bainbridge, Collyer, 
Barringer and Adams, Lindley, and Blanchard and Weeks’ Leading Cases, have 
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all been found of great value. Snyder on Mines did not appear until the 
manuscript for this work was in the hands of the publishers. This preface is 
dated Aurora, Missouri, June, 1903. Under the head of Part I, which treats of 
relations arising from the ownership of mines and minerals, thg author has col- 
lected a great amount of matter grouped into 27 chapters. The subjects 
collected in these chapters are as follows: Mines and Minerals Generally; 
Property in Mines and Minerals; Different Estates in Mines; Rights of Indi. 
viduals Mining on Land of the United States; Patents to Mining Lands; 
Mining Rules and Customs; Sale and Conveyance of Mining Property; Fraud 
in the Sale of Mines; Mining Leases; Rights and Liabilities of Lessor; Rights 
and Obligations of Lessee; Oil and Gas Leases; License to Mine; Mining 
Easements; Miners’ Property in Water; Forfeitures; Mining Contracts; 
Mortgages of Mines; Agency as Applied to Mining Transactions; Mining 
Corporations; Partnership in Mines; Joint-Stock Mining Companies; Cost- 
Book Mining Companies; Rights and Duties of Mine Employers and Em- 
ployés; Taxation of Mining Property; Abandonment of Mining Rights; 
Adverse Possession, Claims, and Contests. 

Under Part II, which treats of actions for injuries to mining rights and per- 
sons, the author presents us with 16 chapters grouping the subjects as follows: 
Actions for Personal Injuries; Actions Between Lessor and Lessee; Injunction 
to Restrain Injuries to Mining Property; Action for Waste; Action on the Cov- 
enant; Action of Ejectment; Forcible Entry and Detainer; Action of Trespass; 
Replevin for Mineral and Mining Property; Miners’ and Mechanics’ Liens; _ 
Partition of Mines; Accounting; Specific Performance of Mining Contracts; 
Receivers of Mines; Suits to Quiet Title; Rescission of Mining Contracts. 

In these 43 chapters the author has collected and presented in a compact 
form not only a great variety of matter but the results of 5,200 cases. The 
text is clear, plain, and lawyer-like. If any criticism could be offered upon 
his work it would be that he has put into his book a good deal of matter that 
does not especially pertain to mines, to mining corporations, to mining oper- 
ations, or to mining injuries and that he has left out of it important subjects 
which the reader will certainly expect to find in it. For instance the larger 
portion of his Chapter XX on mining operations seems to relate to matters 
common to other corporations, and not peculiar to mining corporations. In 
Part I there is a chapter numbered XXIV on the rights and duties of mine em- 
ployers and mine employés. Excepting five sections of this chapter, it relates 
to the responsibility of the employer for negligence, to accepting the risk by 
the employés, and to contributory negligence of the employé. Of Part II the 
first chapter relates to actions for personal injuries, which we gather to be de- 
voted entirely to such actions by minersand mine employés. In neither of these 
chapters, nor anywhere else in the book, do we find any reference to that very 
numerous class of statutes which have been enacted in the States of the Amer- 
.can Union for the protection of miners and mine employés. Indeed, the word 
statute is not to be found in the index, nor is any equivalent of that word to be 
found there. An example of the statutes which we have in mind, a consider- 
ation of which seems to be wholly omitted from this book, will be found in the 
Illinois Miners’ Act which has been on the statute books of that State for 
many years, and the construction of which has produced perhaps hundreds of 
decisions. Statutes;more or less similar to this have been enacted in several 
other States and Territories. The operation of these statutes is such as to 
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modify the principles of the common law with reference to injuries to miners 
and mine employés, to a very pronounced extent. In most cases they exonerate 
a miner or mine employé from the imputation of accepting the risk of a danger 
which the statute requires the mine-owner to provide against. They justify the 
miner or mine employé in assuming that the mine-owner has done his duty and 
complied with the statute, and they therefore exonerate him from the imputa- 
tion of contributory negligence except where he consciously encounters a known 
danger which is imminent or glaring. 

On the other hand, the author gives us a handsome chapter on Cost-Book 
Mining Companies.! We had hitherto supposed that the Cost-Book system of 
working mines or lodes had never found its way into America. In a recent and 
extensive work on corporations? no reference is made to such a system, and it 
is not referred to in the index of that work. But then a Cost-Book Company 
was a species of partnership,® and its treatment would not therefore be expected 
in a work on corporations. The author assures us that it exists to a limited 
extent in the Western States and Territories of the United States; and to this 
statement he cites a conclusive authority. The assurance that this species 
of partnership has found its way into America of course justifies a chapter in 
the treatment of it; and none the less so because nearly all the authorities are 
drawn from English books. 

This book is printed by the printers of the AMERICAN Law REVIEW; and when 
we say this we of course mean that it is well printed. It seems to be an able 
restatement of the principles and rules of law which relate to mining rights 
and mining operations, and a lawyer interested in that branch of the law who 
purchases this book will ‘‘ get his money’s worth.”’ 


8 CYC.—CYCLOPEDIA OF LAW AND PROCEDURE. — Edited by WILLIAM Mack and 
HowakD P. NasH. Volume VIII. New York: The American Law Book Company. 
London: Butterworth & Co., 12 Bell Yard. 1903. 


We notice Volume VIII. of this great work in our present number, although 
Volumes IX. and X. have been out for some time. In other words, the pub- 
lishers of this work are getting ahead of us and are turning out volumes faster 
than we can notice them with that deliberation which their merits require. 

This volume concludes the title ‘‘ Commercial Paper,” by Joszrn F. RaNn- 
DOLPH, the portion of this great title which was passed over to the present vol- 
ume, embracing 333 pages. Then comes the title “‘ Common Lands,”’ by ARTHUR 
W. BLACKMORE, 21 pages; next, that able writer WILLIAM LAWRENCE CLARK, 
furnishes a title on ‘‘ Common Law,” 23 pages in length. This title is so great 
in extent that it could have been made very long; and it could have been made 
very short, depending upon the style or plan of treatment. For a cyclopedia 
article the proper mean seems to have been hit. Mr. Frank E. JENNINGS in a 
short article enlightens us on the subject of ‘‘Common Scold.’”’ He tells us, 
quoting authority, that ‘‘ a common scold is a quarrelsome woman whose conduct 
isa public nuisance to her neighborhood.’ We tell him that acommon scold isa 
relic of common law barbarism, and that there are just as many common scolds 
among the men as among the women, and perhaps more; and that there 


1 Part I, Chap. XXIII. 4 Beach on Private Corporations, § 82, p. 
2 Thompson on Corporations. 157. 
3 Snyder on Mines, § 1511. 
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are just as many men that deserve the ducking stool as there are 
women, and perhaps more. The subject of ‘‘ Compositions with Creditors” 
is treated by ARDEMUs STEWART in 82 pages with very copious notes. Mr, 
FraNK E. JENNINGS puts in an appearance with the next article, a short one 
on the subject of ‘‘ Compounding Felony.” The subject of ‘‘ Compromise and 
Settlement’’ is treated in 44 pages by Mr. S. BLarr FisHER with an enormous 
mass of citations piled in. Mr. JENNINGS again returns to us in a short article 
upon the subject of ‘‘ Concealment of Birth or Death,’’ from which we learn at 
the outset that this offense is fonnded upon an ancient English statute, that of 
21 Jac. I, c.27. Thenext article, also by Mr. JENNINGS, relates to the subject 
of ‘* Confusion of Goods.’”’ It is short, being only 7 pages long, but is well 
braced up with aathorities. The next article of considerable size is by that 
able writer, JAMES Breck CLaRK, and relates to the “‘ Consolidation and Sever- 
ance of Actions.’’ It is 25 pages in length. Mr. W. A. MarTIN, whom some 
regard as the ablest man on the working staff of the American Law Book 
Company, produces the next article. It is on the subject of Conspiracy, and 
comprises 79 pages. This volume contains an elaborate article on ‘‘ Constitu- 
tional Law,’’ by Prof. GzorGE F. Tucker, lecturer on International Law in the 
Boston University School of Law, sometime reporter of the Supreme Judicial 
Court of Massachusetts, and joint author of Notes on the Revised Statutes of 
the United States, etc. This article covers 446 of these great pages, and the 
notes and citations in smaller type crowd most of the pages nearly to the top. 
It may be fairly concluded that whatever Mr. Tucker does is done well; and it 
seems to be so in this instance. 

We must again call attention to a very interesting and important feature of 
this work, which is especially conspicuous in the volume before us. We al- 
lude to the fact that it is a Law Dictionary as well as a Cyclopedia. We 
venture the statement that nearly 100 pages all told of the 1145 pages of this 
volume are taken up with definitions of words and phrases belonging to the law, 
or in frequent use in judicial administration. In one place we find between 
two of the large titles no less than 21 pages of these definitions standing in 
alphabetical order, as in a lawdictiorary. This department of the volume is 
credited to Mr. Gzorcr A. BENHAM. We do not know who Mr. BENHAM is, 
but we would like to know him. We would also like to know where any law- 
yer can get the same amount of value for his good money that he can get by 
subscribing for this series. 


PARSONS ON CONTRACTS. —The Law of Contracts. By THEOPHILUS PaRsONS, LL.D. 
Author of Treatises on the Elements of Mercantile Law, on the Law of Shipping and 
Admiralty, on Marine Insurance, on Partnership, on Notes and Bills, and on the Laws 
of Business and Business Men. In three volumes. Ninth Edition edited by JOHN M. 
GOULD. Boston: Little, Brown, & Company. 1904. 


Nineteen years have elapsed since the eighth edition of this standard work 
was published. During this period, the fundamental law of contracts, or 
rather the fundamental law connected with the various topics dealt with in 
these three volumes, cannot be said to have undergone much change. Mr. 
Gould has, however, added about 6,000 cases, most of them recent ones, to 
those already cited, so that the total number included in this work has come to 
be about 36,000. Vast as this number is, it is only a-selection. In order to 
find all the cases on this vast title of the Jaw, it is necessary to resort to such 
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comprehensive works as the Century Digest, or to Cyclopedias, or to works 
dealing with special subdivisions of the law of contracts, — such, for example, 
as insurance, sale, etc. The first edition of this great work appeared in the 
year 1853, fifty-one years ago. Its author was a professor of law in Harvard 
University. His work has often been called “‘a classic.’’ The text of it was a 
classic, and may be presumed to have been written by the authorhimself. But 
as it grew, as the multiplication of new decisions called for new editions, the 
notes of it ceased to be classical in their character except in the sense that 
they were written by the learned author’s law classes. He would put into the 
hands of students of his class, whose brightness he had discovered, certain 
topics on which they were to collect and work up the decisions. All, no 
doubt, did the work to the best of their ability. Some did it well and some 
not so well. They brought their several grists into the mill of the great author. 
He took them, did the best he could with them and they appeared in his teem- 
ing foot-notes, until those foot-notes became as ragged as a string of fish half 
eaten up by the cats. The boys, with their diplomas, ‘‘ goodly indorsed,’’ 
scattered to the remotest points of our great country, and each one claimed to 
have written Parsons on Contracts. 

But the “classic”? text of Professor Parsons became, as Mr. Gould justly 
says in his preface of this edition, embodied and imbedded in the American 
law. Many propositions of American law, originally founded on the lan- 
guage of some portion of his text, have become canonized by constant judicial 
repetition until the knowledge of their origin has been lost, —just as many 
expressions found in Shakespeare and in the Bible, are used in our ordinary 
speech. We doubt whether in this respect any American law writer has made 
such and so many substantial contributions to the jurisprudence of his country 
as Professor Parsons, always excepting Simon Greenleaf. 

From a brief, but very suggestive review of the work before us, found in a 
recent number of the New York Evening Post, we extract the following: — 

“ Such books are not written any longer, any more than Greenleafs and Storys 
are—not because there are not lawyers in existence competent for the task, 
but because the tendency of legal writings is now in other directions. What 
those masters tried to do was to ‘‘ lay down the law” in a final form, as 
nearly as possible as a court of last resort might lay it down. The result was, 
that they produced treatises to which courts of last resort became accustomed 
to go for the law itself. The elder writers could do this as we cannot, because, 
down to fifty years ago it was still possible to study all the decisions, at least, 
in single heads of the law. But now the cases have so accumulated that the 
writer of a treatise can no longer exhaust; he may point out principles which 
will serve as paths through them, but will generally content himself with 
using cases as guide posts to these. Thus we have a multitude of new books 
which are no doubt excellent in their way, but which do not supersede the 
classical treatises, because they are different in kind. Of course, attempts in 
kind are made, but they are usually unsuccessful, partly for the reason we 
have mentioned, and partly because the men who make them are rather com- 
pilers than great lawyers.”’ 

According to the traditions which have come down to us concerning Profes- 
sor Parsons from the mouths of his students, we should not regard him as a 
great lawyer. His father was Chief Justice of the Supreme Judicial Court of 
Massachusetts, and was a great lawyer and a great judge. But very few per- 
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sons, we apprehend, have ranked Theophilus Parsons with such lawyers as 
Daniel Webster, or Jeremiah Mason, or Joseph Story. But he wrote several 
standard works on the law, ina clear style, and witha fair degree of accuracy; 
and this was, no doubt, the best of them. He does not seem even to have 
had the power of impressing his students with the idea that he was a lawyer of 
the first rank. They respected him for his learning, which was very great; 
and they loved him for his softness of temper and never-failing good humor, 
Indeed, some of the anecdotes concerning him, which they have brought down 
to us, make us wish that we knew more of him. One of these, which we 
recall, was, that he would bring into the lecture room, a skeleton of his lecture 
and sometimes forget to take it away with him, whereupon the students would 

get hold of it and dissect it. It might be interspersed with parenthetical stage 
' directions such as ‘‘ (Here lump in the story of the Irishman;)’’ ‘‘ (Here tell 
the story of the Dutchman’s Dog;)” or ‘“ (Here tell the story about the 
replevin suit for a hog where the lawyer tried to read from a law book concern- 
ing a case about a cow, and the other lawyer sneeringly told him to ‘ give us 
a hog case’).’”? Some of the anecdotes of the Professor’s jokes and the 
repartee of his students could not be printed; but they are so good that they 


will be handed down from mouth to mouth and will possibly outlive 
Rabelais. 


STREET RAILWAY REPORTS, VOL. I. — Street Railway Reports, Annotated (Cited St. Ry. 
Rep.), Reporting the Electric Railway and Street Railway Decisions of the Federal 
and State Courts in the United States. Edited by FRANK B. GILBERT, of the Albany 
Bar. Albany, N. Y.: Matthew Bender. 1904. 

Street railways have become a very extensive means of passenger carriage. 
They are no longer confined to the streets of cities, town, and villages, but 
they extend far out into the country. It is possible to go from New York to 
Boston on the one hand, or to Philadelphia on the other, entirely by so-called 
trolley lines. The use of electricity as a means of propulsion has greatly 
increased the danger of travel by street railways, and the danger to trav- 
elers upon street railway tracks; or, if it has not increased such dangers, 
it has greatly changed the sources of them, and the means of avoiding them. 
Every considerable street railway company has a corps of lawyers who are 
trained as experts in those branches of the law which relate to street railway 
service. 

These considerations are believed to justify the publication of a volume of 
selected cases relating entirely to this branch of the law. We use the ex- 
pression this branch’? merely in the sense of indicating a collection of 
cases, or instances, which deal with special applications of the law to street 
railroads. 

It is the aim of this series to report all the cases decided in the Federal 
and in the State courts of last resort, and the important cases decided in 
the law courts of original or appellate jurisdiction, beginning with April 
Ist, 1903, relating in any way to the management, operation or control of 
street railways, and the rights, duties and liability of street railway com- 
panies. The more important of these cases are annotated by the editor. We 
find these notes in some cases quite extensive. 

We cannot doubt that this series, if carried out as undertaken, will fur- 
nish a very useful aid to that large and increasing class of lawyers having 
to deal with questions relating to street railroad building and operation. 
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AMERICAN STATE REPORTS, VOLUME 94.—The American State Reports, Containing the 
Cases of General Value and Authority Subsequent to those Contained in the “ American 
Decisions” and the “ American Reports,” Decided in the Courts of Last Resort of the 
Several States. Selected, Reported and Annotated by A.C. FREEMAN. Volume 94. San 
Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1904. 


So far as we can see every case printed in this volume is annotated. Some 
of the notes are quite elaborate. Among them is a note on the effect of judg- 
ments against receivers; } what constitutes a transaction a sale; ? compelling the 
accused in a criminal case to perform acts and submit his person to inspection 
and examination, — a note on a unique branch of criminal procedure, or rather 
of constitutional law, having reference to the constitutional privilege of an 
accused person with respect to giving evidence against himself; * recovery 
of voluntary payments,—a very long note crowded with recent decisions; * 
actions on lost instruments,—a long and compact note; foreign judg- 
ments, a subject with which Mr. FREEMAN, who is the author of our best work 
on Judgments, is peculiarly qualified to deal, twenty-eight pages in length; ® 
transactions in the name of supposed, or non-existing corporations,— a con- 
siderable note of decided value;‘ liability of one receiving payment of a check 
through a forged indorsement,— a note about ten pages in length containing 
many decisions well packed together; ° declarations of persons since deceased, 
_ when admissible against third persons,—a seemingly useful note eleven 
pages in length. 

We call attention to some features of the title page above quoted. This 
series purports to contain the cases of general value and authority; but it 
is quite plain that it does no more than furnish a selection from such cases. 
That the selection is a good one need scarcely be said. ‘‘ Decided in the 
courts of last resort.’’ Some of the courts of last resort seem to be pur- 
posely skipped. For example, we find here, selections of cases from volumes 
170 and 171 of the Missouri Reports, but no selections from the Missouri 
Appeal Reports. Now, the Courts of Appeals of Missouri are courts of last 
resort, and are of equal dignity with the Appellate Court of Indiaua, from 
which selections are made for this volume. The Missouri Courts of Appeals 
have judges of equal learning and capacity with some of the highest courts 
of the States whose decisions are here reported. 

It is pleasant to be able to state that these volumes are well printed on 
good, smooth, clean white paper and are pleasant to read. 


HAMILTON’S CYCLOPEDIA OF NEGLIGENCE CaSES.—A Century of Negligence Law, 
Classified according to the Facts, Containing all Reported Negligence Cases Decided in 
all the New York State Courts, from the Earliest Period (1802), to October 10, 1903. 
Prepared and edited by T. F. HAMILTON, Esq., of the New York Bar. New York: 
Baker, Voorhis & Company. 


We do not quite know what to think or say of this work, and therefore we 
Will let the author of it tell his own story. In his preface he says: “‘ This work 
is the gradual outgrowth of a system adopted by the author in collecting cases 


1 Page 34. © Page 532. 
* Page 209. 7 Page 593. 
3 Page 336. ® Page 641. 
4 Page 408. * Page 672. 
5 Page 465. 
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and arranging them according to facts. From a brief collection of cases made 
over twenty years ago, at a time when the reported negligence cases were com- 
paratively few, for his convenience in the trial of cases, he is now enabled to 
offer to the profession, a collection of about 7,300 negligence cases, with an 
exhaustive index prepared with reference to the facts. There are over 10,300 
citations and the various appeals of these cases and the history of each case in 
the different courts is given. Each separate volume of the Law Reports in 
the State of New York, has been examined, and hundreds of negligence cases 
which are not found in any digest, appear in this work. The index has been 
prepared with great care and with a desire to afford the active practitioner as 
little labor as possible in finding cases involving similar facts to those in 
litigation.”’ 

Perhaps we can best give an idea of the character of the work by quoting a 
single paragraph to show the style of it. Under the head of Carriers of Per- 
sons, we find the following :— ; 

* Plaintiff was one of the committee of an excursion party, and looking after 
some of the party in the rear car. He went forward to find a seat and was 
thrown down bya sudden stop of the train. One of the excursionists suddenly 
pulled the emergency brake. Verdict for defendant. 

“McDonnell v. C. & H. R. R. R. 

‘* Judgment affirmed, 35 App. Div. 147 (54 Supp. 747, 5 Am. Neg. Rep. 220). 

** Same Case. Appeal dismissed, 159 N. Y. 524.’’ 

It is easily perceived that there is no law in this book, except so far as the 
law is a judgment upon the facts. The book states with respect to each case 
the facts in the briefest form, and then states what the judgment was and 
whether it was affirmed or reversed on appeal, or what finally became of it. 
But it does not give any hint as to the reason on which the judgment or the 
reversal of the judgment or the dismissal of the appeal where that took place, 
proceeded. If reason is the life of the law, there is no law in this book, be- 
cause there is no reason init. But it will obviously serve as a good index to 
the decisions in the State of New York for anyone who is looking for a case 
**on all fours,’ with his case, and especially if he is looking for a ‘‘ hog case,” 
his case being of that nature. It will also prove valuable to enable one to dis- 
cover what was the final disposition of any particular negligence case in the 
New York reports, — whether it was finally affirmed or reversed or what be- 
came of it; he will therefore not be so apt to commit the blunder of citing a 
case which has been reversed. 

It is a large well printed volume of over 1,300 pages. 
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